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AMERICAN LAW REVIEW. 


Vou. IV.] BOSTON, OCTOBER, 1869. [No. 1. 


GOVERNMENT CONTRACTS. 


Ir is sometimes said that the same principles are applicable alike 
to government contracts and the undertakings of private individ- 
uals. Regarding this subject, however, in its legal and practical 
bearings, and not from an ethical standpoint, it will be seen that 
this statement admits of several important qualifications. 

In the first place, usage sanctions among individuals what it 
may not when Government is concerned. Thus the payment of 
interest, which will be enforced on ordinary contracts, cannot be 
claimed from the United States, unless expressly stipulated; for 
the mercantile custom of paying interest is the foundation of such 
a demand, and no such custom was ever recognized by this Govern- 
ment where it was the party delinquent.!| And in general terms it 
may be said, that, while usage shapes much of the law relating to 
contracts, usage among business men is one thing, and the usage 
of Government another. 

_ And again, while the contracts of individuals make up an almost 
infinite variety, and are in general restrained only by the universal 
principles of morality and public policy, government contracts 
exist for specific purposes only, are limited in their scope by the 
statutes which give them validity, and are peculiarly affected by 
considerations of public policy. For instance, by the laws of the 
United States, no public contract can be made with a member of 
Congress. Whoever, then, proposes to enter into an agreement 


1 7 Att. Gen. Opin. 523; Todd v. United States, Dev. C. Cl. 98. 
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2 GOVERNMENT CONTRACTS. 


with the Government should examine the statutes first, and the 
common law afterwards. 

So, too, it is to be considered that public contracts are made, 
not by a person in his own right, but by a public agent who pro- 
fesses to represent the Government. Unlike the agent of an indi- 
vidual or private corporation, his power to bind his principal is 
very strictly limited to the extent of power actually conferred 
upon him. The investigation of a public officer’s authority some- 
times involves important constitutional questions, and the want of 
such authority is fatal to the contract. 

And in respect to remedies, there is a wide distinction between 
the contracts of Government and the contracts of individuals. It 
is a principle, recognized the world over, that the sovereign is not 
accountable before any tribunal for his acts, save so far as he 
chooses to part with his sovereignty ; and nations have ever been 
prone to display more of a sensitive pride than a tender conscience. 
On the other hand, mutual responsibility, wherever there is a mu- 
tual undertaking, equal justice for all before the law, — these are 
rights which the Anglo-Saxon race was never slow in asserting, 
where individuals were involved. Though still in theory the king 
can do no wrong, the chancery courts of England long since in- 
terposed to aid the subject. In this country, within a few years, a 
tribunal has been established to afford relief to the citizen for 
breach of contracts on the part of Government. In matters be- 
yond its jurisdiction, the only relief is to be found in Congress. 

Incidental to the consideration of remedies, the reader will ob- 
serve that a distinction arises between public and private contrac- 
tors, wherever the law of contracts has been affected by statutes 
relating toremedies. Thus the Statute of Limitations, so generally 
applied to the latter, does not necessarily and sud vi operate upon 
the rights of the former. So, too, the right of set-off, by which 
the defendant in a suit may recover a balance found in his favor, 
cannot be asserted when the United States sues an individual, 
further than to discharge him from liability. 

With these qualifications, the proposition is correct that public 
and private contracts are to be tested by the same principles of 
law. And it will be perceived that this rule is founded on sound 

reasoning, and exists whether the remedy for its enforcement is or 
is not sufficient. 
1 Tillon v. United States, U.S. Supreme Court. (Unpublished.) 
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GOVERNMENT CONTRACTS. 3 


A government or public contract is any undertaking to which 
the Government becomes a party. The term may be applied in 
three different senses, varying only in scope. In the first, or larg- 
est sense, it embraces contracts with foreign governments, and 
with States or the people at large under the fundamental law. In 
the second, or more restricted sense, it is confined to agreements 
with individuals, firms, or corporations, but includes all of these, 
whether the contract be expressed or implied ; as grants, franchises, 
and salaries. In the third, or narrowest sense, the term signifies 
certain bargains made with private parties for well-recognized 
purposes ; such as supplies for the army and navy, transportation 
of the mails, and work and materials furnished for public build- 
ings. These are usually in writing; and the public acts frequent- 
ly refer to them as “contracts” simply: the party who stipulates 
with the Government being known as the “contractor.” It is to 
this last class of government contracts, and to such as are made 
with the United States, that our attention will be confined in these 
pages. 

The first question to be asked by one who purposes contracting 
with the Government, is, whether the officer has full power to make 
a binding agreement ; — not merely whether he is a public officer, 
but whether, as a public officer, he is authorized to make this par- 
ticular contract upon the terms proposed. Private agents, who as 
agents are held out to the public by a well-known principle of law, 
will bind their principals when they act apparently within the 
scope of their authority. Those who deal with them are not 
bound in every case to examine their instructions ; the presump- 
tion is that the contract was properly made, and it rests upon the 
principal to give notice to third persons when he means to limit 
his own liability. 

But with public agents it is essentially different. Their funda- 
mental duties are defined by statute, and all are bound to notice 
the limitations to their authority. And in contracts of importance, 
the statute prescribes provisions and limits the expenditure. Of 
all this the contractor is conclusively presumed to be informed ; and 
wherever the public agent exceeds his authority, the Government is 
not bound by his acts. 

This principle was laid down in 7 Cranch, 366, where the plain- 
tiffs sought to recover damages from a public officer nominally, 
though in reality from the United States, on account of certain 
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4 GOVERNMENT CONTRACTS. 


misrepresentations, by which they had suffered considerable loss. 
The court held that there was no ground of relief, because public 
and private agents were on a different footing, and it did not 
appear in this case that the agent was making authorized dec- 
larations.! 

It is obvious that, in many cases, contracts must be made by 
sub-agents, whose instructions are not completely set forth by 
statute. Here the rule should be more favorable to the contractor. 
So, too, a large discretion is vested in the head of a department. 
Where Congress has omitted to prescribe details, he is at liberty to 
make regulations in conformity with law; and his authority, if 
clearly traced, is sufficient to bind the United States. The same 
principle extends to all subordinate officials deriving authority 
from a higher source. “It is a presumption of law,” said Mr. 
Justice Story, “that all public officers, and especially such high 
functionaries, perform their official duties until the contrary is 
proved.” ? But this is but a presumption after all; and if it be 
shown that no such authority actually existed, even though the 
officer be the head of a department, the contract will not bind 
the United States. 

In the important case of the Floyd acceptances, the question 
arose whether the Secretary of War could bind the United States 
by accepting bills of exchange without authority. This was a 
fraudulent transaction on his part, with the intent of embarrassing 
the Government. The bills were drawn by army contractors, and 
passed into the hands of third parties without notice of the fraud. 
It was customary for other army contractors to draw such bills 
upon the Government for funds, but the custom was illegal. The 
Court of Claims pronounced the acceptances worthless, so far as 
the United States was concerned. This decision has recently 
been sustained by the Supreme Court on appeal. 

In this case the question of agency was discussed ; it was held 
that the want of authority in the Secretary of War affected all 
parties involved in the transaction, as it was their duty to make 
inquiry. The rule, as concisely stated in the Court of Claims, was 
this: that, while private agents bind to the extent of the power 


1 Lee v. Munroe, 7 Cr. 366. 

2 Phila. & Trenton R. R. Co. v. Stimpson, 14 Pet. 448. The officers here referred to 
are the President and Secretary of State. 

3 Pierce vy. United States, 1 C. Cl. 270. 
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GOVERNMENT CONTRACTS. 5 


apparently given, public agents bind only to the extent of the 
power actually conferred. 

But the Government can undoubtedly be bound by the ratifica- 
tion of a contract previously unauthorized. As if Congress should 
pass a special law to confirm the transaction. And wherever the 
United States accepts the articles sold, or receives other benefits 
from such contract, there is an implied promise to pay according 
to their value. This doctrine rests upon general principles of 
equity and justice. But in such cases the contractor must have 
acted in good faith, and it seems that the property received by the 
public officer must have been used for a lawful purpose, and not 
for his private benefit, the foundation of the action being the 
advantage actually accruing to the Government.! And agency may 
be either expressly named, or necessarily implied. 

Among individuals, a sub-agent, if recognized by the principal, 
will bind him, though not in the first place constituted as such. 
But more difficulty arises where the Government is the principal. 
Supposing certain officers are designated by law to make purchases, 
can an agent, such as the head of a department, delegate a private 
person to perform such duty? Undoubtedly not in ordinary 
cases; else the appointing power would not be where the Consti- 
tution and the laws placed it. Still, high officials are vested with 
large discretionary powers in the choice of sub-agents, especially 
where a great emergency has arisen. A case of this sort came 
before the Court of Claims not long since. General Fremont, 
called to take command of the Western Department soon after the 
outbreak of the Rebellion, was invested by the President with 
large and undefined powers, which he exercised to the fullest ex- 
tent. One of his acts was to appoint a civilian purchasing agent 
for the wants of his army, with authority to contract for supplies. 
This agent, assuming the functions which rightfully belong to 
United States quartermasters, proceeded to procure the needful 
supplies with utter disregard of all precedents. Questions arose 
at the War Department as to the validity of these transactions, 
payment was stopped, and a commission appointed to examine 
the claims of the contractors. The commissioners reduced the 
amounts respectively claimed, refusing to allow the contract 
price, and compelled each claimant to give a receipt in full. 


1 Reeside v. United States, 2 C. Cl. 1. 
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They sued in the Court of Claims for the balances due. One of 
the questions at the outset was whether this civilian had power 
to bind the United States. This was practically decided in 
the affirmative by a majority of the court, though they held that 
his appointment was illegal. It appeared that the property 
thus purchased was used in the lawful service of the United 
States, and that the contractors’ prices were not unreasonably 
large. It may be added that this case, favorably decided by the 
Court of Claims, has been recently before the Supreme Court on 
appeal, where judgment was ordered for the United States, on the 
ground that the award by the commissioners was final,! although 
it seemed admitted that the contracts were authorized. 

The common law of general and special agents has, doubtless, 
its analogies in cases where the-United States is the principal. A 
general in command of a department is a general agent, with 
large powers and duties. Cabinet officers are general agents with 
the largest discretion. Yet all these agents are subordinate to 
Congress, the law-making agent of the United States, whose duty 
it is to pledge the public credit, and provide for payment of the 
public debts. As the operations of the Government become ex- 
tended, the details of business fall more and more into the hands 
of sub-agents with limited authority. So far as a delegated au- 
thority is within the proper scope of the authority delegating, the 
United States will be bound. A contract made by an assistant 
quartermaster, and approved by the chief quartermaster of a de- 
partment, would be good.2 And frequently a subaltern makes an 
agreement in behalf of the United States, “ subject to the ap- 
proval of ” the superior officer, which is a conditional contract 
until actually approved. But this approval may be inferred from 
letters and acts, and need not be formally indorsed upon the con- 
tract.2 And when no legal necessity requires that the contract be 
submitted to a superior officer, it is binding without such submis- 
sion. And it is incumbent upon the approving officer to disavow 
the contract within a reasonable time ; for if injury is occasioned to 
the contractor by gross negligence in this respect, it seems that he 
has ground for action against the Government.‘ 


1 Reeside v. United States, 2C. Cl. 1, and other cases of the same class. United 
States v. Reeside, U.S. Supreme Court. (Unpublished.) 

2 Livingston v. United States, 3 C. Cl. 181. 3 Floyd v. United States, 2 C. Cl. 429. 
' 4 Latham y. United States, No. 291, old C. Cl. But see Mer. Ex. Co. v. United States, 
1C. Cl. 882. 
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GOVERNMENT CONTRACTS. 7 


For the wrongful acts or the negligence of public officers, the 
United States is not ordinarily responsible. This principle of law 
has been constantly asserted. The Government can never be 
held guilty of a wrong to its own citizens; the foundation of all 
suits must be simply a contract. Hence, no action lies against the 
United States for failure of a paymaster to collect debts due a sut- 
ler. Nor where, through the mistake of an officer, a land patent 
is wrongfully issued. Nor in any case where unliquidated damages 
are claimed for a wrongful seizure. In all such cases the right of 
action, if it exists at all, is against the officer who renders him- 
self personally liable for his misconduct, whether through mal- 
feasance or non-feasance.! There is a strong disposition in the 
courts to protect public agents who have endeavored faithfully to 
‘execute their trust; and probably they would not be held respon- 
sible for mistakes in doubtful points, where they had shown due 
diligence and reasonable skill. But it appears to be well settled 
that if an official makes a government contract without authority, 
and the Government is not bound, he is personally liable to the 
contracting party.” 

The public agent may, if he choose, render himself personally 
liable on a contract. The ordinary rule of agency regards a con- 
tract as binding either upon principal or agent, according to the 
credit actually given ; and this would be a mere question of evi- 
dence in ordinary cases. But the rule regarding a government 
officer is very strict. “ It is too clear to be controverted,” said Chief 
Justice Marshall in an early case, “ that where a public agent acts 
in the line of his duty and by legal authority, his contracts made 
on account of the Government are public and not personal.” And 
in this case a lease made to the Secretary of War and his succes- 
sors, with covenants*binding himself and his successors, was con- 
strued as a lease to the United States. The same principle was 
reaffirmed in a subsequent case, where an agent of the Cherokee 


- Nation was sued for the value of services rendered in removing the 


Indians beyond the Mississippi River. And even where there is 

a domestic agent acting for a foreign principal —as if a French 

consul in this country accepts a bill drawn by his government, — 

his official capacity shields him.5 But the rule laid down by Chief 
1 Thistle v. United States, Dev. C. Cl. 112. Straughan v. United States, 1 C. Cl. 824. 
2 2 Kent Com. 633 and notes. 7 Att. Gen. Opin. 88. 


3 Hodgson v. Dexter, 1 Cr. 345. . 4 Parks v. Ross, 11 How. 362. 
5 Jones v. Le Tombe, 3 Dall. 884. 
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8 GOVERNMENT CONTRACTS. 


Justice Marshall amounts only to a strong presumption in ~favor 
of public officers. The question in such cases is, after all, one of 
intent ; for undoubtedly if an officer means to bind himself instead 
of the Government, he can do so. Such was the view entertained 
by Attorney-General Cushing, as expressed in one of his opinions, 
where the whole subject is discussed with great vigor, with a full 
citation of both local and national authorities! As Kent observes, 
“the distinction terminates in a question of evidence,” — though 
he might have added, with a very decided presumption against 
personal liability.? 

We are now brought to the consideration of those laws, amount- 
ing to general instructions, which Congress has prescribed for 


all public officers, and which enter as essential elements into all 


contracts with the United States. - 

The first, and most important, is, that no contract shall be 
made by an officer of the government unless there is a law author- 
izing it, or an appropriation adequate to its fulfilment. This prin- 
ciple was laid down in the Act of May 1, 1820, ch. 52, and has ever 
since been part of the public policy. The Act of March 2, 1861, 
ch. 84, is still more explicit and to the same effect. The rule of 
Government is, therefore, that public contracts can be made only 
in two instances: first, where the contract is expressly authorized 
by a law; and, second, where there is an appropriation already 
made, large enough to fulfil it. In the first case, there is express 
power to contract for the work ; in the second, there is an implied 
power to contract for as much work as the appropriation will pay 
for.’ 

By another section of the Act of 1820, itis provided that no land 
shall be purchased for the United States excepting under a law 
authorizing such purchase. But land may, nevertheless, come to 
Government under judicial proceedings, by way of seizure or as 
collateral security for debts due from its citizens.‘ 


The liability of Government is sufficiently determined, there- © 


fore, if a law exists authorizing the contract, although the appro- 
priation be insufficient. A familiar instance is that of an officer 
whose salary is fixed by law, and the appropriation fails. So, too, 
there may be a law which requires a certain building to be erected 
according to a specified plan, while the appropriation is inadequate. 
1 7 Att. Gen. Opin. 88. 2 2 Kent Com. 633. 
3 9 Att. Gen. Opin. 18. 4 Neilson v. Lagow, 12 How. 98. 
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GOVERNMENT CONTRACTS. 9 


Here the parties contracting with Government should be paid in 
part, and they may recover the balance due by petition to the 
Court of Claims. But if the appropriation be manifestly designed 
as a limitation upon the law, we apprehend the case would be 
different. 

Wherever the right to make a government contract is founded 
upon an appropriation merely, the officer has no right to contract 
ieyond the appropriation. If he does so, the contractor, no matter 
how fair the bargain or how faithful the work, cannot hold the 
United States liable for the excess. But such contracts are good to 
the extent of the appropriation. And it seems that the contract is at 
an end after the appropriation is exhausted, and that after a new 
appropriation there must be a new contract. ! 

These salutary provisions of law have doubtless been disre- 
garded in many instances, and it is by no means uncommon for 
department officers to award contracts beyond the extent of their 
authority: the parties concerned relying upon official influence to 
secure appropriations to cover the deficiency. Such reckless con- 
duct cannot be too strongly condemned, and Congress has at 
length administered a sharp rebuke in a recent act, which provides 
that no contract for public buildings and improvements shall be 
entered into which shall bind the Government to pay a larger sum 
of money than the amount in the treasury appropriated for the 
specific purpose, and holds the officer knowingly concerned in such 
contracts guilty of a misdemeanor, punishable by fine or imprison- 
ment.” 

In the case of Curtis v. United States the subject of relief, 
where a contract exceeded the sum limited by Congress, was fully 
considered in the Court of Claims. Congress, in 1852, enacted :a 
law for establishing a branch mint at San Francisco ; providing, 
however, that the contracts of the Secretary of the Treasury 
should not go beyond the sum of three hundred thousand dollars. 
A contract was made with the claimant for about two hundred and 
ninety-eight thousand dollars. But subsequent agreements were 
made for supplying additional machinery, anda “ separating depart- 
ment” for convenience, insconnection with the coinage. The aggre- 
gate cost was thus increased to more than three hundred and six 


19 Att. Gen. Opin. 187. 
32C. Cl. 144. 


2 Act July 25, 1868, ch. 233, § 8. 
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thousand dollars. It was held that the statute limiting the amount 
of expenditure was notice in law and in fact to the contractor, 
and that relief could be afforded to the extent of three hundred 
thousand dollars,and no more. ‘ Were such statutory provisions 
to be disregarded,” is the language of the court, “‘ and were judg- 
ment to be given whenever a claimant shall prove that he has done 
work or rendered service under the direction of an executive 
officer, it would enable the executive branch of the government, 
with the aid of this court, to annul a law of Congress, and to throw 
down any limitation which Congress might impose upon the cost 
of our public works.” 

The Act of 1820 excepts from its provisions certain contracts 
for the army and navy, giving to the respective heads of the 
departments discretionary powers. So the Act of March 2, 1861, 
excepts contracts “in the war and navy departments for clothing, 
subsistence, forage, fuel, quarters, or transportation, which, how- 
ever, shall not exceed the necessities of the current year.” The 
propriety of leaving to the Executive a liberal control over the land 
and naval forces of the United States with large powers for sudden 
emergencies, is manifest. 

Another cardinal rule to be observed in contracts with the 
United States, is, that all purchases and contracts for supplies or 
services are to be made either by open purchase or by previously 
advertising for proposals. This was first prescribed by the Act of 
March 3, 1809, ch. 28. As construed by Attorney-General Ber- 
rien, the rule is, that when the public exigencies do not require the 
immediate delivery of the articles or performance of the service, 
advertisement for proposals is necessary; but if such exigencies 
require immediate delivery, then the articles must be obtained by 
open purchase ; that is, by purchase at the places where articles of 
the description wanted are usually bought and sold, and in the 
mode in which such purchases are ordinarily made between man 
and man.! 

The Berrien exposition of the Act of 1809 was adopted by Gov- 
ernment, and has since been constantly recognized by his succes- 
sors. The purpose of Congress was to put a stop to contracts for 
the benefit of individuals, awarded through favoritism or corrup- 
tion, and to invite free and open competition. The Act of March 
2, 1861, ch. 84, reaffirms the same rule in less ambiguous lan- 


1 2 Att. Gen. Opin. 257. 
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GOVERNMENT CONTRACTS. ll 
guage, expressly excepting contracts for personal services, and 
extending the provisions of the law to all the departments of gov- 
ernment. 

In these acts there are no words of nullity, the expression 
being that contracts “shall be made’’ in this manner. An im- 
portant question is therefore raised, viz., whether the omission to 
advertise in ordinary cases is a mere irregularity, or goes to the 
essence of the contract ; whether, in fact, the law itself is directory 
or absolute. We do not find that the earlier legal advisers of 
the Government considered this question. It was admitted, how- 
ever, that some contracts were not within the reason of the Act 
of 1809, and might be made without advertisement; as, for in- 
stance, where some specific purchase was authorized by law, or 
where the work could only be performed by trained experts. For 
in such cases the lowest bids were not the most desirable! But 
otherwise the requirements of the law have been held positive, so 
far as government officers were concerned. But are they equally 
so with reference to the contractor ? 

Attorney-General Cushing incidentally considered this impor- 
tant question, but not directly. His opinion was, that if the pro- 
visions of law requiring advertisement had been disregarded 
by the public officer, the contract, while it remained executory 
and without commencement of performance, might properly be 
rescinded. But he refrained from expressing more than a doubt 
as to the validity of such contract after partial performance. It 
may be added that he also questioned whether the words “ pur- 
chases and contracts for supplies or services,” included labor and 
materials for the public works; but special enactments, govern- 
ment usage, and the weight of authority, fully bring such contracts 
within the same principle.” 

Attorney-General Bates first gave a direct opinion to the effect 
that contracts could be avoided as illegal for want of adver- 

-tisement, before rights had grown out of them, but not afterwards. 
* After a party has entered into a contract with the Government in 
good faith,” he says, ‘“‘ and has so far performed his part of it, 
that to rescind it or declare it illegal, and so incapable of execu- 
tion, would subject him to a loss and injury, whilst the Govern- 
ment would yet enjoy the benefit of his labor or expenditure, I 
do not think that such an irregularity can be set up against it.” 8 


1 2 Att. Gen. Opin. 487. 2 6 Att. Gen. Opin. 26, 406. 
3 10 Att. Gen. Opin. 416. 
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The same question has come up before the Court of Claims, and 
occasions that tribunal much perplexity. In the Fremont con- 
tract cases, to which we have already referred, Judge Nott ex- 
pressed an opinion that the statute of 1809 was directory only, 
and that a general holding an important command might properly 
determine the question of exigency. Chief Justice Casey dis- 
cussed the topic more at length: ‘“ What is that public exigency 
which requires immediate delivery of articles, or performance of 
service, which justifies dispensing with the advertisement? Who 
is to decide whether it exists ? When the Secretary of War or a 
commanding general goes into the market to buy supplies, must 
every seller of a horse, a bale of hay, or a barrel of beef, decide at 
his peril whether the exigency exists or does not? ... To 
form acorrect conclusion upon the question of whether the exi- 
gency exists or does not, would require an amount and accuracy 
of information possessed only by a few of the high officers of the 
government. That exigency, too, in time of war, when it would 
be most likely to occur, might be founded upon information and 
facts which it would be hazardous or disastrous to reveal. The 
safety of the army, or the highest considerations of public policy 
and welfare, might require this information to be kept secret.” } 

In this case, it was clear that an emergency actually existed. 
So, too, in the case of Crowell v. United States, where ice had 
been purchased for troops in the field, without advertisement.? 
But in Fowler vy. United States, no such necessity could be shown.® 
Here the Secretary of the Interior, being authorized to superintend 
the work of enlarging the library of Congress, addressed letters to 
certain builders, inviting their bids. This was a plain departure 
from the policy of Government. But the court rested their de- 
cision upon other grounds, and held that where Congress had 
specially intrusted an expenditure to the head of a department, as 
in this case, he might award a contract without advertising. It 
appears from the published opinions in this and other cases, that. 
judges of the Court of Claims differ as to the necessity of adver- 
tisement in government contracts. While those to whom we have 
already referred are disposed to leave the question of exigency to 
executive discretion ; a third judge holds advertising indispensable, 
unless an exigency arises under circumstances which the court 


1 Reeside v. United States, 2 C. Cl. 1. 22C. Cl. 501. 
33C. Cl. 43. 
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may deem sufficient; and a fourth says that the commanding 
general may purchase in open market, “ unless it is shown that 
the emergency was not real, or that the transaction was not one 
of good faith, and the result of necessity.” ? 

This want of harmony on a subject so vital to government con- 
tractors, and so purely within the jurisdiction of this court, is un- 
fortunate. Nor do we find that the Supreme Court, on appeal, has 
yet encountered the question. 

It will be perceived that the Act of 1809 has been discussed by 
the Court of Claims more particularly with reference to the exist- 
ence of an exigency. Whether the head of a department or a 
commanding general may decide when that exigency exists which 
will justify purchase in open market, seems to us a question 
to be considered under two different aspects: first, as between 
himself and Government; second, as between Government and 
the contractor. To hold that any public officer may judge abso- 
lutely when proposals are unnecessary, is to protect him from 
responsibility for misconduct, to substitute executive caprice for 
a law of Congress, to place temptations in his path which a wise 
policy undertakes to remove. Hence, between himself and Gov- 
ernment his decision is liable to review. But as to third persons, 
the public officer may properly determine whether an exigency 
exists, provided the Act of 1809 be declaratory only, and not 
imperative ; they wish to know simply whether Government is 
bound, whatever be the conduct of the officer, or whether they 
must also examine for themselves and assume the risk of irregu- 
larities. Let us consider the subject in this second aspect. 

On one side, is the palpable injustice of taking benefits from 
a private citizen, and then setting up the wrongful acts of a 
public agent to defeat his just claims; on the other,the danger 
of official favoritism, to the detriment of the public interests and 
. the injury of honest parties making proposals. If it be said 
that General Fremont, in time of public peril, knew better than 
civilian contractors why an exigency existed, we reply that the 
exigency was, nevertheless, patent enough to them and the rest 
of the community. In doubtful cases, the individual who has 
made due inquiry will always be protected ; and fraud is a more 
reasonable presumption than necessity, where a cabinet officer 


1 See Floyd vy. United States, 2 C. Cl. 429; Stevens vy. United States, ib. 95; Fowler 
v. United States (Loring, J., diss.), 8 C. Cl. 48. 
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omits to advertise for his annual supplies of stationery. Yet 
the language of a statute, prescribing certain formalities, is not 
to be readily construed as imperative, without express words 
to this effect, or unless, in the case of public agents, their sole 
authority is derived from it. It is admitted that, prior to the 
Act of 1809, the heads of departments could purchase accord- 
ing to such regulations as they saw fit to adopt; that their 
right to make contracts is complete wherever there is a law or 
an adequate appropriation; and that the Act of 1809 relates 
to the method, and not to the right itself. This act simply 
says that contracts “shall be made,” either by open purchase 
or previously advertising, and does not even indicate which 
method is to be preferred. The rule of exigency, as we have 
already stated, was one of construction, adopted by the Execu- 
tive Department, with the sanction of the Attorney - General, 
gradually acquiring the force of usage, and in 1861, enacted 
in formal language. The law limiting the right of mak- 
ing contracts, uses words of express prohibition; not so with 
the law of advertisement. On the whole, therefore, the lat- 
ter appears to us simply mandatory upon the executive depart- 
ments, and not so absolute in its terms as to render void the 
contract of an individual with the United States, performed in 
good faith and free from fraud. But until the Supreme Court 
sets this question at rest, or Congress frames a law more pre- 
cise, the prudent contractor will insist upon the letter of statute 
requirements.! 

The party proposing to Government usually furnishes security, 
and binds himself for the performance of his bid, if accepted ; and 
in such case the contract becomes mutual and binding from the 
moment of its acceptance, although there be delay in executing 
the formal contract. Nor has the government officer any right 
to modify the terms after such acceptance, in any material respect, 
such as the time of delivery. And where it is stipulated that the 
articles delivered shall be inspected at a particular place, or by a 
particular officer, no variance from the contract can be made 
without mutual consent, and the inspection once made, no new in- 
spection can be ordered. The head of a department is said to be 
the sole judge of matters of fact involved in the acceptance or re- 


1 Cf. different sentences in Act March 2, 1861, ch. 84, § 10. And see also Act June 
28, 1866, ch. 188, § 2, which has not yet received judicial interpretation. 
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jection of bids, and decides on his official responsibility ; but we 
presume that the Court of Claims may supervise his conduct to a 
certain extent, as, for instance, when the controversy turns upon 
the fact whether his bid was actually accepted or not.! 

Members of Congress are forbidden to enter into public con- 
tracts; and contracts in which they are concerned are declared 
yoid, whether their interest be direct or indirect. There are some 
exceptions to this prohibition, as in bills of exchange; nor does 
the rule extend to stock companies in which they hold shares ; 
but it applies to a partnership concern. The policy thus indicated 
is the prevention of executive influence over members of Congress.? 
It is to be feared that these salutary provisions have of late years 
been frequently disregarded. Contracts procured by bribery, are, 
at the option of the President, absolutely void. And an agree- 
ment to procure a contract from the United States through sinister 
influence, is contrary to public policy, and of no effect.* 

Nor are assignments of Government contracts recognized. It 
was said by Mr. Crittenden, that by no law, written or unwritten, 
common law or statute, could the assignment be made.® And the 
Act of July 17, 1862, ch. 200, provides that all such transfers shall 
render the contract null, so far as the United States is concerned, 
_ with a reservation of remedies on its behalf. 

These are the chief distinguishing features of government con- 
tracts. There are others less important, which the limits of this 
article forbid us to notice. But a few words may be fitly said on 
the subject of damages as judicially recognized. The rule in esti- 
mating damages on government contracts, where the contractor 
is the injured party, is to allow for the loss actually sustained, and 
the clear profits which he would have realized had he been allowed 
to complete the contract. Thus, where work is broken off on a 
public building, whatever injury is actually sustained may be al- 
-lowed to the contractor, as well as the gain of which he was 
deprived by breach of the contract; or he may waive the contract, 
and recover for the value of the work actually performed. But he 
cannot, by obstinately persisting in the work, after he has been 


1 4 Att. Gen. Opin. 384; 6 ib. 226; Moore v. United States, 1 C. Cl. 90. 

2 Act April 21, 1808, ch. 48. See 2 Att. Gen. Opin. 88; 4 ib. 47; 5 ib. 697. 
3 Act July 16, 1862, ch. 180. 

4 Tool Co. v. Norris, 2 Wall. 45. And see Bartle v. Coleman, 4 Pet. 184. 

5 6 Att. Gen. Opin. 502. 
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ordered to stop, make Government liable for greater damages. 
And it is to be constantly borne in mind that the Government is 
not held liable for a tort; and that unliquidated damages in the 
nature of a penalty for illegal conduct, can never be assessed upon 
the United States.! 

Much has been said to bring government contractors into 
odium. Some of the charges are true ; some again are, doubtless, 
false. Public officers lead off in applying harsh epithets. We 
question the wisdom of denouncing, by the wholesale, any class of 
men whose services are essential to the public. Let us oust the 
trespasser if we will; but should we not be at least respectful to 
our landlord? Government contractors do not constitute a fixed 
caste in the community ; they are, in fact, such of our citizens as 
choose to enter into business relations with the Government. The 
usual inducements are two: honor and a certainty of profit. If 
public sentiment pronounces the pursuit dishonorable, the public 
wants must be supplied by those for whom the hope of profit suf- 
fices. If legitimate gains, considering the risk of securing them, 
are not such as to tempt them from their ordinary pursuits, then 
we come to knaves and speculators, who expect by the sale of 
inferior goods, or improper connivance with officials, to secure 
unlawfully what their written agreement withholds. Whether 
with better or worse men, Government must make its -bargains. 
When favoritism rules, or when sound traders refuse to bid, does 
not the real difficulty appear in the low ebb of public crea and 
political virtue? So, too,a contract is mutual; and where, as in 
the case of the Government, stringent provisions and ample 
indemnity are found on one side, and imperfect remedies on the 
other, it is unreasonable to suppose that the weaker party can gain 
unfair advantages without at least remissness on the part of the 
stronger. 

We say this, not in order to shift responsibility, nor to cast re- 
proach upon executive officers. But while the grievances of Goy- 
ernment, through the wrongful acts of contractors, is a thrice-told 
tale, that of the grievances of contractors, through the wrongful 
acts of Government, is an.unwritten chapter. For this there is 
ample material in the books we have cited, among the department 
records, and on the congressional files. Contractors have been 


_ | Adams v. United States, 1 C. Cl. 106; McKee v. United States, ib. 886 ; Johnson v. 
United States, 2 C. Cl. 891. 
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subjected to martial law. Their stores have been forcibly closed, 
their business broken up, and their credit ruined, — all without 
the shadow of justice. Contracts are annulled for no assignable 
cause ; penalties inflicted without authority; offences committed 
against the honor of Government, for which its honor affords 
slight assurance of indemnity. A new officer, through ignorance 
or caprice, breaks up the engagements of his predecessor, pretend- 
ing to save money to the treasury, but in reality involving Govern- 
ment in expensive litigation. In a single volume of Reports,! we 
find restitution sought for illegal seizures, and balances claimed 
where an ez parte commission had extorted receipts in full for 
less than the fair and stipulated price, or arbitrarily assessed upon 
one contractor’s vouchers what should have been collected from 
another. A bureau officer, high in authority, hires a private ves- 
sel at a fixed rate of compensation ; then while it is in the service, 
reduces the amount one-half, in violation of the charter-party, 
refuses to give up the vessel to the owner, keeps it in Southern 
waters until it rots away from exposure, and finally attempts, by 
an executive manceuvre, to keep back final compensation at the 
reduced rate, until he has compelled the owner to sign a new char- 
ter-party, dated back, so as to waive his remedy for breach of con- 
tract. If such conduct is common at the executive departments, 
the wonder is not that Government is sometimes cheated, but that 
it can drive an honest bargain at all. And now that we have an 
hone. and impartial tribunal, with power to afford relief in Gov- 
ernment contracts, sheltered by the authority of the highest 
court in the land, the public may fairly expect to see old abuses 
receive a vigorous check. Of course, the judiciary is always weak 
when reared against Congress and the Executive ; but, in perform- 
ing its new trust, it ought to receive support from the best men in 
and out of political life ; and it will be a great gain for all when 


those who propose entering into bonds with Government can feel 


assured that their rights are neither sustained by the pressure of 
influence, nor nourished by the uncertain sunshine of official 
favor. 


180C.Cl. See Pratt v. United States, p. 105, &e. 
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Wuen the question of dividing the Legislative Department into 
two independent chambers was under discussion in the Constitu- 
tional Convention of Pennsylvania in 1776, Dr. Franklin, the 
president of that body, settled the point in a characteristic manner, 
by saying that the theory of double chambers reminded him of “a 
practice he had somewhere seen, of certain wagoners, who, when 
about to descend a steep hill with a heavy load, if they had four 
cattle, took off one pair from before, and chaining them to the 
hind part of the wagon drove them up hill; while the pair before 
and the weight of the load, overbalancing the strength of those 
behind, drew them slowly and moderately down the hill.” The 
utterance was slightly Delphic in its nature, but the opinion which 
Franklin was well known to entertain prevailed, and Pennsylvania 
and afew other States, among them New Hampshire, and, at a 
later day, Vermont, tried, with what success history has recorded, 
the experiment of placing unrestrained legislative power in the 
hands of a single chamber. This was in accordance with the 
theories of the French doctrinaires, of whom Turgot was the lead- 
ing exponent. On the other hand, the English system of distinct 
legislative chambers, constituting a balance of power and acting 
as checks on each other, was incorporated into the Constitutions 
of Virginia and Massachusetts, and afterwards adopted into that 
of the United States. At a later day, the existence of dual 
chambers became a recognized feature in constitution making in 
this country, and ceased to be a subject of discussion. 

Certain details, however, arising out of this division of the legis- 
lative functions, remain unsettled even to this day ; and one of these 
details, as vitally affecting the present legislation of many of the 
States, it is here proposed to discuss. The idea of independent cham- 
bers was, of course, of feudal origin. The distinction arose out of the 
existence of artificial orders in society. Through it the nobility, 
the church, and the commonalty sought to preserve their separate 
privileges, by the exercise of absolute vetoes on each other’s enact- 
ments. When it was sought to adopt the principle of duality of 
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chambers in America, no such distinct orders existed on which to 
base a division. As the commonalty alone was to be found on this 
continent, the separate chambers could apparently only represent 
the same constituency and protect the same interests; hence the 
position of Franklin and Turgot. They maintained that a cum- 
bersome machinery was about to be perpetuated after every use 
to which that machinery was adapted had ceased to exist ; — 
the representation was to be preserved after the constituency had 
been swept away. Recognizing the force of the argument, the 
framers of the Virginia and Massachusetts constitutions, seeking to 
preserve the two chambers as checks upon each other, were therefore 
obliged to cast about for distinct constituencies which the two 
chambers should represent; and, in doing so, they arrived at 
somewhat differing results. John Adams established the distine- 
tion for Massachusetts in a heavier property qualification for 
members of the Senate than for members of the House, and in the 
election of senators by counties and of representatives by towns ;— 
in other words the Senate was calculated to represent more espe- 
cially property and territory, while the House represented individ- 
uals and localities. George Mason had previously incorporated all 
of these distinctions as to constituency in the Virginia constitu- 
tion, and had superadded a distinction in the term of tenure 
of office; the Virgina Senate was to be elected for a term of 
four years, while the members of the House of Delegates were 
elected for only one year. 

In both cases, however, the separate chambers represented 
separate interests, and the division was founded on correct princi- 
ples. As new constitutions were subsequently formed the town and 
county system of representation became obsolete, and the district 
system crept into use; the property qualifications also gradually 
disappeared, and the only remaining distinction, that of duration 
‘of term of service, thus became ‘of more essential importance. 
When the Federal Constitution was framed, a solid ground of 
distinction between the two bodies was found in the representa- 
tion of States by the one and of persons by the other; but the 
difference in term of service was also preserved, and Mr. Hamil- 
ton even went so far as to propose, in his original draft of the 
Constitution, that senators, like the members of the Judiciary, 
should hold office during good behavior. The period of six years 
for senators and two for members of the House was, however, 
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ultimately agreed on; and this distribution of the legislative power 
has, in result, proved itself to be one of the most skilfully devised 
features of the Constitution. 

These two principles —the Massachusetts principle, of annual 
elections for both branches, and the Virginia principle, of time in 
tenure of office as an element of difference between them — went 
forth thus early to be copied into the constitutions thereafter to be 
framed. The Virginia system was adopted in the great majority 
of cases; but that of Massachusetts was adopted, and now exists 
throughout New England, as well as in Tennessee and Ohio, with 
the difference of biennial instead of annual elections, and was 
abandoned in Michigan only as recently as 1867. The result 
has been, that, in the States last mentioned, property qualification 
and territorial representation having both been swept away, 
the two bodies have ceased to represent different constituencies, 
and have also ceased, in a very great degree, to fulftl their in- 
tended function of acting as checks on each other; practically 
they now represent the same interests, are subject to the same 
impulses, and are stimulated by the same passions. It may 
indeed admit of question whether the old distinctions had not 
become obsolete, and should not have been abolished ; but it is very 
‘clear that this should not have been done until those who did it 
were prepared to replace the old with new distinctions, more in 
accordance with the needs of the time. There are in fact but the 
three bases of property, territory, and time, all of which were 
contained in the Virginia constitution, upon which the division of 
the legislative into two chambers in this country can be sustained. 
When property and territory were abolished as grounds of dis- 
tinction, time only remained. Divided on this basis, the two 
bodies would represent phases of thought. The House would 
represent the immediate feelings and impulses of the people, — 
it would reflect, as it always has and always should, the 
existing condition of the popular mind and will, and would 
ever be the impulsive and propelling power in legislation. The 
first thought, however, is not always the wisest thought, nor the 
first impulse the most prudent impulse. Here comes in the 
function of the Senate. Composed of fewer members, elected for 
longer periods than its co-ordinate branch, — changing more grad- 
ually, and less subject to popular passions, it should represent 
the sober second thought of the people. Although the exam- 
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ples of the Virginia and the United States constitutions were 
before the eyes of the innovators this new element of distinction 
was not introduced, and as a consequence, in many States, all 
the members of both houses are now elected at the same time and 
by the same constituencies, the only distinction being that each 
senatorial district probably includes several representative districts. 
The two chambers are retained in existence; the diverse interests 
which the two chambers were skilfully calculated to represent are 
totally ignored. 

Very naturally, serious troubles have ensued wherever this fun- 
damental principle has been thus disregarded. Examples of these 
derangements could readily be pointed out in the history of any of 
the States which have evinced such disregard ; and it could easily 
be shown that at all times and in all places the double chambers 
cease to act as checks upon each other in just that degree in which 
they cease*to represent distinct and different constituencies. As, 
however, the Massachusetts constitution has always been the 
chief exponent of the principle of general annual elections, a few 
examples and illustrations bearing on this question can best be 
drawn from the recent history of that State. All distinction, be- 
tween the two houses, through a property qualification of members, 
was dropped from the Massachusetts constitution by an amend- 
ment ratified in 1840. The territorial distinction between the 
bodies — the one representing counties and the other towns — only 
remained, but was of practical importance, as causing senators - 
to be men of somewhat more extended reputation. The district 
system became popular, however ; and in 1857 it was finally incor- 
porated by amendment into the Constitution of Massachusetts as 
applying to both Senate and Honse. These two bodies now repre- 
sented the same constituency, and the State was liable to all the 
grave evils incident to government through a single chamber or 


.two identical chambers. The theoretical evils incident to such a 


system can be found as set forth by James Madison, in No. 62 of 
“The Federalist.” They are—1. The probability of sinister com- 
binations, which will be in proportion to the similarity in the 
genius of the two bodies. 2. “The propensity of all single and 
numerous assemblies to yield to the impulse of sudden and 
violent passions.” 3. A want of due acquaintance with the 
objects and principles of legislation. 4. “The mutability in the 
public councils arising from a rapid succession of new members.” 
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The two dangers here first suggested may be considered together, 
for they were both well illustrated in two episodes, following close 
upon each other, in the recent history of Massachusetts, in which 
it was seen how paroxysms of popular feeling now and then sweep 
over the gravest and most self-balanced communities, no less than 
over the most imaginative and volatile. Only a single year before 
the first of these episodes took place, the question of increasing 
the senatorial term had been considered and rejected in a com- 
mittee of the convention which framed the rejected constitution of 
1853. The proposition was then thrown out, on the extraordi- 
nary ground that, practically, under the existing system, about 
half of each senate was annually re-elected, and it therefore 
amounted to the same thing as if they held over by law. It did not 
, 8eem to occur to those constitution makers that their work was 

to be tested by any, except the ordinary strain. In point of fact, any 
constitution, even the most clumsy, will float in a political calm, 
but it is when the popular tempest rages, that the skilfully framed 
constitution reveals its hidden strength, and the cunning art of its 
framer. It is the exception, and not the rule, which is to be pro- 
vided against. In this case, the experience of the coming year 
was to prove the plentiful lack of wisdom of those who sought to 
frame a government on the practical experience of ordinary 
times. 
Even while the Constitutional Convention of 1853 was sitting, 
coming events already cast their shadows before, and the old party 
lines scarcely held together an excited people. Little had been 
discussed for many years save the questions incident to the slavery 
agitation, and apparently the whole mind of the community was 
turned in that direction. In truth, however, it was only turning 
thither, and for the moment was in that unsettled, doubtful con- 
dition, in which any thing or every thing might equally well be 
anticipated. Never was there a time when a greater necessity. 
existed for some well established check on indiscreet legislation, 
such as had been so summarily disposed of in the convention of 
the previous year. Suddenly, to the astonishment of every one, 
without cause or object, the old “ NO Popery ” ery, which had lost 
its force in England half a century before, was raised, no one 
knew where or by whom. It seemed, however, to sweep over the 
country like a tornado; and in Massachusetts, in particular, it 
raged wholly beyond control. The old parties —the tried and 


if 

ii | 
i 

i 

if 


THE SENATORIAL TERM. 23 


educated leaders — were swept out of sight in an instant. For 
years the State had been hotly contested between opposing parties, 
and during the previous political year the old Whig organization 
had been in complete control of the government. In a moment 
all this was changed. The popular frenzy — causeless, unreason- 
ing, aimless— seized at once upon the Executive, and both 
branches of the legislature ; indeed it elected four hundred and 
fourteen out of the four hundred and nineteen members who at 
that time composed the two legislative bodies. A more hetero- 
geneous mass could not have been collected together, and that 
it succeeded in transacting business at all spoke well for the 
general intelligence of New England. Not a single member of 
the Senate, and but twelve members of the House, had sat in the 
legislature of the previous year; nor were these twelve members 
men of any note or mark. But forty-six members out of the 
whole four hundred and nineteen had ever sat in any legislative 
assembly before, and only six members of the eight leading com- 
mittees of the two Houses had ever been in a legislative commit- 
tee ; one of these six also, and he the ez officio leader of the House, 
belonged to the minority of five, which alone represented the old 
parties in the State. Under the control of such a mob, the halls 
of legislature were turned into an obscene pandemonium. The his- 
tory of that session does not need to be written, save in the few 
words which Blackstone has applied to the Parliament holden at 
Coventry, in the time of Henry IV., which “historians have 
branded with the name of the Parliamentum indoctum, or the lack- 
learning (Know-Nothing) Parliament; and Sir Edward Coke ob- 
serves, with some spleen, that there never was a good law made 
thereat.” 

Here was an instance in which a separate tenure of office for 
the two branches would have been of incalculable service. The 
popular paroxysm did not last two years, but while it did last 
it was wholly unrestrained. Had two-thirds of the Senate of the 
previous year held over, and a complete change in that branch 
of the legislature been possjble but once in three years, “ the 
impulse of sudden and violent passion” could not have obtained 
complete control. A certain weight, knowledge, and consistency 
in legislation would have been preserved until the sober second 
thought of the people could have had time to act. The State of 
Massachusetts did, in fact, pass at that time from Whig to Repub- 
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lican control, — the Know-Nothing frenzy was the ugly contortion 
which ever marks periods of transition ; but it is during just these 
periods of transition that the legislative balance is peculiarly 
needed. These periods must recur not infrequently in the history 
of any free community ; and, without some legislative check, every 
recurrence will hold the State completely at its mercy. No rapid 
change is healthy change; and a political party, or a desired act 
of legislature, which cannot survive under a year or two of proba- 
tion, is fit neither to control the government or to find a place on 
the statute book. 

The third theoretical danger to be averted, as mentioned by 
Mr. Madison, was the mutability of legislation incident to rapidly 
shifting bodies. Where the two houses practically represent the 
same constituencies, it will often be found impracticable to make any 
legal enactment permanent on which the people are not unequally 
divided. Laws will be placed upon the statute book one year by 
one party, only to be repealed the next by another, and to be 
again restored the year after by the first. A more permanent 
chamber, only partially changing at each election, would, it is 
argued, obviate this danger. On this point, again, precedents need 
not be sought far in the annals of Massachusetts. It may safely be 
said that the present unsatisfactory condition of the liquor laws 
of that State is almost entirely attributable to the want of some 
more permanent legislative body. No system can be tried or 
matured, while subject to constant revolutions. In the year 1867, 
Massachusetts had a prohibitory liquor law, the enforcement of 
which was practicable; the attempt to enforce it led to an agita- 
tion, and to the formation of secret leagues, not unlike those of 
1854 ; through the agency of these, both branches of the legisla- 
ture were secured in 1868, and the obnoxious law was repealed. 
This year the temperance reformers felt the want of a permanent 
branch of the legislature ; had two-thirds of the Senate of 1867 
held over the repeal could not have taken place. The next year 
the result was different. The secret combination of 1867 had dis- 
appeared, with its own success, and the friends of the prohibitory 
law had rallied once more. This time they carried the day, and 
with it, of course, both houses of the legislature. As the temper- 
ance men had before felt the need of greater permanence in one 
of the two chambers, their opponents were made to feel it now. 
If two-thirds of the Senate of 1868 had held over, the license law 
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could not have been repealed, or the prohibitory law re-enacted. 
Both parties have equally felt the want of such a check, and both 
parties should equally desire it. As long as both branches of the 
legislature may be secured to any interest, at any annual election, 
the reformer must feel that the result of years of earnest labor is 
at the merey of any secret combination or popular frenzy, and the 
merchant may be made to realize, that the legitimate business of 
one year may become the crime of the next. While a more per- 
manent Senate would not only not stand in the way of, but would 
give stability to, any earnest and thoroughly matured reform, it 
would secure the business man against those fluctuations of the 
law which he can neither foresee nor provide against. 

These two instances of the practical experience of theoretical 
evils illustrates another very imminent danger, that of “ sinister 
combinations,” the first of the evils suggested by Madison. In 
all civilized communities, there is now seen a remarkable and 
growing tendency to secret organizations. These make themselves 
felt in trade, in politics, and even in charities. In the two his- 
torical episodes referred to, these combinations, by a single unex- 
pected movement, obtained complete control of the government of 
a State, to the manifest public detriment. Such sudden accessions 
to power are very tempting prizes, but in their results are as per- 
nicious to those who successfully attempt them, as they are to a 
second polity in the State. Demoralizing to the community, and 
beneficial to no one, they may be set down as unmitigated evils. 
The tendency to such political coups @etat is steadily increasing, 
and they must always be perfectly feasible under any government 
both branches of the legislature of which may be carried as the 
result of any single election. 

The last ground upon which Mr. Madison sustained the expe- 
diency of having one branch of the legislature more permanent 
than the other, was the necessity of securing a certain degree of 
continuity in the business of legislation. The principle of rotation 
in office, though rapidly passing into a by-word of reproach, has 
nowhere been so generally applied as to those engaged in the 
delicate work of legislation. Especially has this been the case 
under the influence of the local jealousies everywhere generated 
by the district system. Representation is now made to rotate 
in turn to every school precinct. Yet in no walk of life do experi- 
ence and knowledge of details tell so quickly and so emphatically, 
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as in the conduct of business in legislative bodies. Whole com- 
munities, however, trust their most vital interests every year in 
the hands of novices, and then the principle of rotation in office is 
applied to insure a perpetuity of inexperience. A curious illustra- 
tion of the absurd extent to which this system has been carried 
of late, may be found in the records of the committees of the Massa- 
chusetts legislature. These committees, be it remembered, are the 
eyes and ears of the legislature. They mature all the work of the 
body, they conduct all its investigations, and upon their knowledge 
and industry depend the whole character of legislation. Their 
labor, however, under any circumstances, great, becomes incalcula- 
bly so where the legislatures are elected for single years, and the 
committees, mainly composed of inexperienced members, have 
chairmen who have never — or, if ever, not consecutively — served 
on the committees before. In Massachusetts, the Judiciary is the 
most important committee of both branches of the legislature. 
Lack of experience elsewhere has caused more and more important 
work to devolve upon this committee, until it has at last become the 
pivot on which legislation turns. Three years’ experience is little 
enough to enable any man to become master of the details of its 


business. During the last six years, fifty-eight senators and repre- _ 


sentatives have sat on this committee ; of these, one solitary member 
of the House has sat for three years, eight senators and four repre- 
sentatives have sat for two years, and fourteen senators and thirty- 
one representatives, having qualified themselves by a novitiate of 
one year, have disappeared from the committee room. In these 
six years the Senate Committee has had five different chairmen, 
and the House Committee has had the same number. No member 
of House or Senate Committee for 1869 was a member for 1868 ; 
and, in the House, no member of the committee of 1868 had been 
a member of that of 1867. 

So, again, with the Committee on Finance. If any department 
of legislation requires experience, it is that which deals with 
questicns of revenue. In Parliament, twenty years of experience 
hardly educates a Chancellor of the Exchequer. In Massachusetts, 
within the last six years, forty-four gentlemen in all, have sat upon 
the committees of the two branches on this subject. In the 
Senate, — that body which should give stability, — one gentleman 
sat four years, one sat three, one sat two, and nine sat for one 
year only. Inthe House, one gentleman, an extraordinary excep- 
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tion to the general rule, has served on this committee for nine out 
of the last ten years; of the others, during the last six years, one 
has served three years, four have served two years, and twenty-six 
have served a single year each. In 1869, only one of the ten 
members who composed the committees had sat in 1868, and in 
1868 only one out of the seven members of the House Committee 
had served in it in 1867. 

So also the Committee on Railroads, upon which devolves 
the most laborious work of each session,—a work in which a 
knowledge of traditions, and of the results arrived at in previous 
years, is-of essential importance. This is a committee composed 
of members of both branches. Not one member of the committee 
of 1869 had been a member of the committee of 1868, and only 
two members of 1868 had been members of that of 1867. In six 
years, thirty-six different gentlemen have sat upon the committee ; 
of these, three have sat three years, six have sat two years, and 
twenty-seven have passed through a novitiate. 

Such a record requires no comment, as it is simply difficult to 
see how, in such a condition of affairs, the business of each session 
is brought to a close at all. Such a waste of time, of labor, and of 
experience, would be intolerable in any except a rapidly growing 
and greatly prospering community. Meanwhile, as long as such a 
system lasts, legislation cannot be of a high order. 

One last argument in favor of the longer term of senatorial ser- 
vice remains to be stated. Over-legislation is now one of the banes 
of this continent: there is almost never a time when the statute 
book is not undergoing manipulation. One result of this, is the 
ever-increasing length of the legislative sessions: and, in Massachu- 
setts, this evil has peculiarly made itself felt. Each session of the leg- 
islature is the longest on record, and at each session there is more 
work to be done, and less knowledge of how to do it. Under these 
influences, the length of sessions has increased from eighty- 
five days, which was not considered a short session in 1845, 
to one hundred and thirty-eight days in the clumsy Know- 
Nothing organization of 1855, and at last to one hundred and 
sixty-four days in 1869. This abuse, too, must find a partial 
remedy in the greater permanence of one of the legislative 
bodies. A legislature, wholly new, is a most cumbersome body 
to set itself in motion. It cannot begin where its predecessor 
left off; it cannot learn by its own experience. Each year, under 
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a system of general elections for both branches, weeks of idle- 
ness and formal sessions are imposed on the legislature, and 
the best season of the year is consumed, while work is preparing 
in the committee-rooms. As a consequence, legislation is more 
and more crowded into the last days of every session. This need 
not be the case where the Senate is the more permanent body. 
The work prepared, or remaining over, in its committees, would 
occupy the earlier and fresher days of the session, until the com- 
mittees of the other branch had prepared their measures ; and the 
economy of time, labor, and experience thus effected, would go far 
to moderate, if not to remedy, what is now rapidly becoming an 
intolerable nuisance. 

Every danger suggested by Madison, as likely to result from a 
disregard of correct principles, has now been illustrated, from the 
recent history of a single State. At present many other States are 
suffering similar evils, arising from the same deviation, without 
appreciating the fact that they are jealously preserving a form, 
after having carelessly abolished a substance. If, then, the expe- 
diency of founding the separate chambers on distinct constituen- 
cies may be considered as established, it only remains to consider 
how this can best be done. In America there are, practically, but 
two bases of distinction, — that of territory, best illustrated in the 
organization of the Federal Senate, and that of time. The State 
senates might represent counties, without regard to population, 
but this arrangement would hardly recommend itself to a genera- 
tion as strongly inclined as the present to the district and popula- 
tion bases for all representation ; neither does this system, while 
providing a check, also in itself provide that element of permanence, 
the need of which is so greatly felt. There only remains, then, 
the distinction of time ; while one body represents the first thought 
the other should represent the second thought, of one and the same 
people. Here is a real distinction, which causes the two chambers 
to fulfil their functions as checks upon each other, and, at the 
same time, secures the much desired ‘element of permanence. 

In what form can this element of distinction best be incorpo- 
rated into a constitution? The methods devised have been 
various. The great majority of States have settled down on bien- 
nial elections for both branches, but only including one-half of the 
Senate at each election. Others, as Wineonsin and California, 
have fixed on two years as the term for the Senate and one for 
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the House ; and yet other States, as New Jersey and Pennsylvania, 
have fixed on three years for the Senate and one for the House. 
However clumsy these systems may be, and they are far from 
perfect, in New England alone is the old system of both general 
and annual elections still preserved in the face of all experience 
both at home and abroad. 

One obvious objection suggests itself to the system more 
commonly in use out of New England. Both senators and repre- 
sentives are elected as a rule in single districts, but only a certain 
proportion of the senators are chosen at any one election. Asa 
consequence, any single locality votes for a senator only once in a 
specified number of elections. Practically, at each election one- 
half or two-thirds of the community is disfranchised, or rather 
the influence which should be distributed through two or three 
elections is concentrated in one. This is a serious objection, for 
it is desirable that each citizen should feel, at every election, that 

‘he himself exercises an appreciable influence on the constitution 
of the Senate as well as of the House. This can only be effected 
in one way,—by increasing the size of senatorial districts, and 
giving to each district a number of senators equal to the number 
of elections contained in the senatorial term of service. For 
instance, in a State where elections are annual, and the Senate con- 
sists of thirty members, to be elected for a term of three years, 
the State would be divided into ten senatorial districts, each of 
which would elect one senator at every annual election. 

It is indeed by no means improbable that this system — the 
system of annual elections with a triennial Senate — may be the 
best system which could be devised for a State constitution. An- 
nual may well be preferred to biennial elections, on the ground 
that frequent elections are very useful in the regulation of domestic 
affairs. It is proper that a free people should have very immedi- 
ate control over their local concerns, and should hold their repre- 
sentatives responsible by elections recurring as frequently as the 
exigencies of the public service will allow. Experience has long 
shown that the public exigencies will admit of annual elections, 
provided they do not partake of the nature of revolutions, which 
are always to be avoided. A triennial senate is the least safe- 
guard against this danger which has yet been devised. As twice 
seen within fifteen years in Massachusetts, a senate elected for two 
years only would be an insufficient protection against any popular 
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paroxysm. This would have been the case in 1855 and again in 
1868 ; — in both of these years secret organizations made what is 
known as “ a clean sweep,” and by controlling the one-half of the 
Senate elected in these years had the term been biennial, would, 
through the friends they already numbered in the half holding 
over, have obtained absolute control of the government. Had 
two-thirds of the Senate held over, however, this could not have 
been the case,—another year of probation would have been 
necessary; and where for two years consecutively the majority of 
the community is of the same mind, its judgment must be taken 
as the settled will of the whole, and it then becomes but proper 
that it should obtain political control. Experience, however, 
clearly teaches that a less period than two years cannot be con- 
sidered as conclusive on this point. It would be well, therefore, 
if the long-vexed question of separate legislative chambers could 
be definitely settled on this basis of division. It would also be 
well if Massachusetts, leading the way for those who have hitherto’ 
followed her example, by accepting what may now be considered as 
an established principle of constitutional framework, would amend 


her own time-honored and mutilated constitution, and restore to it 


the fundamental principle of the distinct constituencies of the sep- 
arate chambers. This would be effected by the adoption of the 
following as a substitute for a portion of the twenty-second amend- 
ment to her constitution as it now stands ; — 

“The Senate shall consist of senators, elected by the 
legal voters of the Commonwealth for three years, in the manner 
following. 

* The General Court shall, at its first session after the adoption 
of this amendment as a part of the constitution of this Common- 
wealth, and at its several first sessions after each next special 
enumeration, divide the Commonwealth into districts of 
adjacent territory, each district to contain, as nearly as may be, 
an equal number of legal voters, according to the enumeration 


_ aforesaid. Each district shall, at the annual election next suc- 


ceeding the first division aforesaid elect three senators for the 
terms of one, two, and three years respectively. Thereafter one 
senator shall be elected at the regular annual election in each and 


every senatorial district, to serve for the term of three years next 


ensuing said election; and, if vacancies happen by resignation or 
otherwise, the persons elected to fill such vacancies shall be elected 
for the unexpired term only.” 
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Wuar are the “ Alabama claims”? If the case of the United States 
of America vy. Great Britain were now before some tribunal of com- 
petent jurisdiction, what are the precise claims that we should make, 
on what grounds should we urge them, and what award should we 
reasonably and fairly expect from an impartial and intelligent ar- 
bitrator ? The failure of the recent attempt at negotiation having 
set the whole subject once more afloat, it is well to consider where 
we stand, and whatis the next thing to be done. No one can sup- 
pose that a claim so large in amount, and so well founded in 
justice, can be waived or abandoned on our part. 

It is very frequently said, that; in the present condition of the 
case, there is no occasion for us to do any thing at all; and this 
suggestion is usually received with great favor, as if it embodied a 
large amount of practical wisdom. We are usually told that our 
claim is one that will “keep”; that England has established a 
precedent that we can follow hereafter with much advantage to 
ourselves, and much inconvenience to her ; that, in effect, we have 
put her under heavy bonds to keep the peace, and be of good be- 
havior towards all the world ; that, if ever she should venture into 
a war with any other power, we can cover the ocean with Alaba- 
mas, and fearfully retaliate upon her the wrong that she has done 
us. This is equivalent to saying that the question between the two 
nations, which has already produced so much exasperation on both 
sides, and which involves such large pecuniary interests, is never 


- to be settled at all ; that we are sullenly to wait an indefinite, and 


perhaps a very long, time, for “‘ something to turn up,” as Mr. 
Micawber would say, which shall give us an opportunity, not for 
indemnity, but for revenge, and that in the mean time the actual 
sufferers by the depredations complained of — the merchants whose 
property was burnt, and the insurers who have paid losses — are to 
be left to the full enjoyment of the right of petition for relief from 
the national treasury. But this expectant system, though received 
with some applause when first suggested, is not likely on the 
Whole to be satisfactory tothe country. None but the head centre 
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of some Fenian lodge would deny that a just and honorable settle- 
ment is better than any further postponement. 

As we occupy the position of plaintiffs in this matter, we are of 
course to go forward, to state distinctly what our claims are, and on 
what grounds we undertake to maintain them. And, first of all, 
we are to bear in mind that our claim is against the British goy- 
ernment for its own sins of omission or commission. This is a mat- 
ter in which we can deal only with that government. So far as we 
have been injured by the reckless and unlawful acts of British 
subjects, perpetrated under such circumstances as to furnish no 
ground for charging that government with expressly or impliedly 
authorizing, permitting, or conniving at the wrong complained of, 
we do not seek to call it to account. For that reason, it has 
never occurred to any one, not even to Mr. Sumner, to claim that 
the British government is to be held responsible for the manifold 
inconveniences produced by the almost constant evasions of 
our blockade of the Southern ports. There is no kind of doubt 
that the activity and success of the blockade runners prolonged 
the war for years. It would have been impossible, but for them, 
for the Confederacy to have maintained the contest for a single 
' year. In regard to them, we neither had nor claimed any right 
from that government, except that it should leave them to take the 
chances of capture and confiscation. In regard to them, we have 
never charged that government with any complicity in the mischief, 
and their doings make no part of our claims against England. 
They were tempted by the prospect of enormous profits to run the 
risk of capture, and in this commercial age it has hardly occurred 
to any one that it was a matter of resentment, even against the 
blockade runners themselves. 

The first item of our claim against the British government is 
one about which we need little argument, and which is not very 
seriously controverted anywhere, viz., the pecuniary claim; the 
damages demanded for losses incurred and depredations com- 
mitted, directly resulting from, and occasioned by, the failure of 
England honestly and faithfully to fulfil the obligations of neu- 
trality. Mr. Sumner insists that this is not the real question 
between the two nations, but even he will hardly deny that it enters 
. into it, and makes a part of it. It is one of the things to be set- 
tled and adjusted, and it is important to consider upon what 
principles this part of our case is to be urged. 
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So far as this item is concerned, the claim can be computed, 
adjudicated upon, and paid, in pounds, shillings, and pence. All 
this is a peculiarly proper subject for arbitration, and we, on our 
part, can have no hesitation or scruple in binding ourselves to 
submit to the award. We are fully prepared, as we think, to 
satisfy any impartial arbitrator, that, upon this point at least, we 
have an unanswerable case. It is hardly denied on the floor of 
Parliament that there was something approaching to neglect of 
duty on the part of the officials at Liverpool, at least in permitting 
the escape of the Alabama. We cannot reasonably complain that 
the same commission which passes upon our individual claimsagainst 
England, is also to audit and examine the individual claims of 
British subjects against our own government. It is a little extraor- 
dinary that Mr. Sumner should object to the treaty on the ground 
that, in providing for individual claims on the part of our citizens, 
it makes them “ subject to a set-off from the individual claims 
of England, so that, in the end, our country may possibly receive 
nothing.” It would be strange if it did not. What sort of an 
arbitration would it be that provides that the claims of the plain- 
tiff shall be heard and investigated, and that the claims of the 
defendant shall not be heard? Is not an account in set-off a 
good defence as far as it goes, and as far as it is proved? How 
can he say that, in the end, our country will receive nothing, if all 
our claims are allowed and charged against England in the general 
account current between her and our own country? Each country 
makes its claim in behalf, and in the right, of such of its own citi- 
zens as have been sufferers by the misconduct of the other. One 
of the objects of the proposed arbitration is to ascertain how 
much England: owes, for depredations and losses, to our merchants. 
Certainly, there is no injustice in inquiring at the same time, and 
. upon the same principles, how much (if any thing) this country 
owes for mistakes in seizures and confiscations, to British merchants. 
Mr. Sumner, surely, does not suppose that in the very improbable 
event of so large a set-off as to leave a very small balance, or no 
balance at all, in our favor, our Government can say to the mer- 
chants, in whose behalf it claims, that nothing has been recovered. 
Can our government charge these claims against England, and 
have them allowed, and then refuse to pay them over to the losers ? 

The next item of claim on our part would seem to be certain 


more remote, or consequential, damages, or what may be called the 
VOL Iv. 


n 

l, 

t- 

e 
sh 
10 
ly 
of, 
as 
at 
ld 
of 
ibt 
ed 
m™, 
gle 
zht 
the 
ave 
ief, 
nd. 
the 
‘red 
the 
t is 
very 
the 
> of 
neu- 
tion 
iters 
set- 
what 


34 THE ALABAMA CLAIMS. 


indirect losses, growing out of the same cause. The mere value of 
shipping and cargoes actually destroyed was but a part, and prob- 
ably but a small part, of the injury to our commerce. A hostile 
steamer, fitted out with all the appliances of modern skill and 
science, roving about the Atlantic and along the great highways of 
commerce, her crew consisting of “ gunners from the Excellent,” 
herself finding enthusiastic friends and admirers in every British 
port ; applauded, encouraged, and welcomed by evety British colo- 
nial governor from Halifax to the Cape of Good Hope, and from 
the Cape of Good Hope to Australia, eagerly and promptly fur- 
nished with supplies, repairs, coals, and recruits, wherever British 
authority was established, and could reach out its hand to her, 
—such an enemy was formidable, indeed. The fact that there 
were many such cruisers upon the seas, and that they had found 
such exceeding favor everywhere in the eyes of John Bull, was 
almost enough to substantially sweep our commerce from the 
ocean. The loss of profits, the difficulty of procuring insurance, 
the abandonment of contemplated voyages, and the very general 
transfer of our tonnage into foreign hands, threw us a long way 
behind, in the competition with other countries, for the carrying 
trade of the world, and inflicted upon us an immense national 
loss. But if we were to bring forward this great national loss as 
a matter of pecuniary claim, we should certainly find ourselves 
embarrassed with certain well established, and not wholly pedantic, 
rules, familiar to the courts of law, as to remote and proximate 
causes of damage. The merchant, whose ship and cargo have been 
burnt on the high seas, has a claim for damages that admits of 
precise and definite computation. It can be expressed, and exact 
compensation can be made, in coined money of the realm. Bat 
the merchant who keeps his ships and cargo at home, for fear 
they may be burnt ; the merchant who retires from foreign com- 
merce entirely, because it has become too dangerous a business 
to follow; the merchant who sells his ship, because it is unsafe 
to use her himself, — such a merchant may have taken very pru- 
dent precautions, and may be a decided loser; but can it be said 
that the damage which he has suffered was the direct and neces- 
sary consequence, the immediate result, of the breach of neutrality 
on the part of the British government? The decline of national 
commerce, the expense and inconvenience of convoys, the frequent 
and expensive search and pursuit after the rovers, enter into the 
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sum total of the national loss, but none of them are elements which 
enter into a claim for pecuniary indemnity. According to well 
established legal principles, our claim, so far as it is merely of a pecu- 
niary character, must be confined to losses by actual depredations. 
In an action against the worthy Captain Semmes himself, sup- 
posing him to be before a competent court, and able to re- 
spond, with all his demurrers and dilatory pleas overruled, we 
could hardly ¢laim to hold him responsible in damages for any 
thing but the direct and proximate consequences of his acts. The 
expense incurred in trying to keep out of his way, would not be a 
matter of judicial consideration. 

Such, then, being the extent of our pecuniary claim on the Brit- 
ish government (for it cannot be too distinctly borne in mind 
that our claim is not against the British public at large), what is 
the next item ? Much has been said, and much will continue to be 
said, of the hasty and unseasonable concession to our insurgents, 
of belligerent rights. It was to them, perhaps, a very valuable and 
important concession, but it is to be remembered that this recog- 
nition of a mere fact must have come at last. They certainly were 
belligerents in the summer of the year 1861, if they had not become so 
in May of that same year. The recognition on the part of England 
may have been an unfriendly and discourteous act, but how can it 
be called a violation of our rights? It was a matter in which, per- 
haps, a decent regard for international civilities would have justified 
and.perhaps may be said to have required some delay; and per- 
haps they should at least have waited until our minister, then on 
his way to England, had arrived. But the most that we can say 
is, that it was premature, and that the ministry ought to have 
waited for official information from our own government. It may 
possibly be true, as Mr. Bemis insists, that their reliance on our 
-proclamation of the blockade, as a justification, was an after- 
thought. But long before this concession of belligerent rights, 
much had been done on our side of the Atlantic that indicated 
but too plainly what was coming. State after State had formally 
withdrawn itself from the Union, so far as such a withdrawal can 
be accomplished by mere legislation and by vote. State after 
State had disowned and excluded from its limits every shadow 
and vestige of the Federal authority. They had organized a new 
confederation, had formed a new government, so far as all this 
could be done on paper, and had raised armies. In April, they 
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struck their first blow, and all the world now acknowledged that 
that first blow was the beginning, not of a riot or a skirmish, but 
of what certainly may be called a war, if ever there was such a 
thingasawar. Before that first blow was struck, the whole world 
saw that war was coming, and was close at hand. The British 
government eagerly, and joyfully perhaps, declared, on the 6th day 
of May, 1861, that ithadcome. And the event has shown that their 
declaration was true as a matter of fact. But even if it had not 
proved true in point of fact, it would have been no violation of any 


_ international right. It might have been a great breach of decorum, 


or a great national insult ; but whether civil or uncivil, friendly or 
unfriendly, considerate or hasty, it was an act entirely within their 
own discretion to do or not as they pleased. We on our part 
might have resented it by an instant declaration of war; but when 
it comes up for consideration long afterwards, as a matter of 
national complaint, it must be viewed with more calmness. If 
our insurrection had in fact proved to be a mere riot which had 
been suppressed by our civil authorities, the belligerent rights con- 
ceded to the insurgents would have been only an expression of 
ill-will against us, of as little practical importance perhaps as our 
own recognition of Hungary, some years ago, not merely as a 
belligerent, but as a nation. The concession of belligerent rights 
to our insurgents was not the cause of the fitting out of the 
privateers. They were not fitted out till long after the war had 
become a perfectly established fact, recognized as such by the 
whole civilized world. 

This item in one list of grievances is usually spoken of as the 
climax of all injuries, — the crowning wrong and indignity that no 
merely human patience could be expected tamely to endure. Mr. 
Sumner denounces the declaration of neutrality as a declaration of 
equality between our national government and the rebel “ slave- 
mongers”; as an insult to our government ; as a “ moral absurd- 
ity, — offensive to reason and to all those precedents which make 
the glory of the British name.” Is there not some slight confusion 
of ideas in this view of the case? All that we had any legal right 
to demand of England was a strict and impartial neutrality ;— 
and the sum and substance of all our complaints against her 
government is simply that she did not faithfully fulfil that obliga- 
tion. The Queen’s Proclamation of Neutrality can hardly be said 
to have been intrinsically wrongful and offensive of itself. It was 
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a warning and command to her subjects to do the very thing that 
we insist they were bound to do, and the very thing and only thing 
which we had a right to insist that they should do. The fact that 
the rebels were “ slavemongers”’ (to use the classical expression 
of Mr. Sumner) has nothing to do with the matter. So far as the 
obligation of neutrality was concerned, England placed both com- 
batant parties upon equal ground. If she had done otherwise, it 
would not have been neutrality; if any thing in the time and 
manner of issuing the proclamation justifies us in saying that it 
was a premature concession, “ a hasty recognition,” we may have 
had cause to take offence: but it is difficult to conceive how it can 
be made the subject of a treaty. It cannot be paid for in money ; 
it is too late now to resent it by a declaration of war; it is sheer 
absurdity to talk of retraction or apology. There is absolutely 
nothing that we can ask the British government to do about it,— 
and it is impossible to understand what Mr. Sumner proposes that 
we should do as to this (as he seems to consider it) most im- 
portant item in our list of wrongs. 

By far the greatest part of the wrong which England inflicted 
upon us during our late struggle, is one which money cannot pay 
for, and which no treaty can adjust. When our rebellion, unpro- 
voked and unreasonable as we considered it, first broke out, we 
flattered ourselves that we were upholding lawful authority against 
revolutionary violence and disorganization ; that the world gener- 
ally would understand that our disturbances had their origin in 
the domestic conflict of opinion in this country on the subject of 
slavery ; that it was also universally known that the entire seces- 
sion movement was in the interest of slavery as a permanent and 
dominant national interest ; and that although, from our position, 
we claimed only to uphold and maintain the Constitution, and the 


_ existence and authority of the Union under it, and so were not 


at liberty directly to assail slavery in its local strongholds, we at 
the North at least deplored its existence, and would be glad to 
witness its downfall. We supposed that England also was sincerely, 
and on principle, a foe to slavery ; but we were not at all prepared 
for the discovery that she was a thousand times more a foe to 
democracy. Nothing could have been more dismal and overwhelm- 
ing than our disappointment at finding that all the sympathies of 
the British public and all the moral weight of British opinion 
were on the side of our foes. Of course, it was no matter of sur- 
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prise that a large portion of the people of Great Britain, imper- 
fectly informed of the merits of the case, and perhaps caring about 
them but little, should have bestowed their applause and sympathy 
upon the party which seemed numerically the weaker, yet defended 
its cause with such spirit, and with such a brilliant promise of 
success. But the difficulty lay much deeper. The cry everywhere 


- throughout the kingdom was that the great republic had broken 


down, and all England clapped its hands with delight. England 
rejoiced and triumphed in the prospect of our downfall without 
reserve and without disguise. We were everywhere denounced 
as mere wrong-doers. Our efforts to defend our Union and pre- 
serve our nationality were stigmatized everywhere as unjustifiable 
and unchristian obstinacy, in prolonging a hopeless and meaning- 
less, and for that reason a brutal and inhuman, war. There was 
not a word of encouragement or sympathy for us (with a very few 
honorable exceptions) from the periodical press — from the peer- 
age —from parliament—the clergy —the army —the navy — or 
the commercial classes. Bankers hastened to lend their money to 
the rebels, and the confederate loan was current on the London 
Exchange at a higher rate than that of the United States. So far 
as the public opinion of a country can be expressed in any mode 
intelligible to other nations, it was with substantial unanimity 
against us, and in favor of our enemies. The whole moral weight 
of England was upon the side of the Confederates; and she did 
about all that she could, short of actually declaring war against 
the United States, to help them gain the victory over us. 

But all these things, offensive, injurious, and insulting as they 
were, have very little to do with any international claims or griev- 
ances that can be made the subject of a negotiation or arbitration. 
They show that the state of public opinion in England was all 
wrong; but we do not claim to call the government of that country 
to account for errors of that kind. We have happily passed the 
point of time when the mistaken public sentiment of Great Britain 
gave us any cause for alarm. The only point of view in which it 
is now a matter of any practical importance, is, that it throws 
some light upon the animus which inspired their languid and feeble 
efforts to prevent the escape of the Alabama from the port of 
Liverpool. It is not at all strange, in such a state of public senti- 
ment, that the official telegram to Liverpool for the arrest of that 
vessel should unluckily fail to arrive till after office hours on a 
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Saturday afternoon. It throws some light upon Lord Russell’s 
insolent inquiry, addressed to Mr. Adams, whether it is common 
in America to arrest a vessel on a charge of an intended breach of 
neutral law without proof. The victorious conclusion of our great 
contest is a sufficient answer to all cavils, to all reproaches and 
insults ; to all the shouts of triumph over our anticipated downfall. 
We can bear, without a murmur, the recollection that we had not 
a single friend upon the bench of bishops, and that respectable 
bankers invested in the confederate loan. We are willing that the 
high church-and-state tory should dislike our institutions, if he 
should feel so inclined, and should speak of them in any terms 
that he may happen to choose. But there is a portion of the matter 
in dispute between the two nations which admits of being made 
the subject of a treaty, and which can be settled by an arbitration. 
It is no sufficient reason for refusing to go so far, by treaty and 
by arbitration on fair and equitable principles, that there were 
also certain other unpleasant matters which are not the subjects of 
a negotiation, and do not admit of being disposed of by treaty. It 
is something, that, so far as the claim for damages is concerned, 
Great Britain, to use a phrase often heard in the New England court- 
houses, has offered “to leave it out to men,’”’—to submit the 
question to a fair and impartial arbitration. Payment of the 
money under such circumstances would be an acknowledgment of 
the wrong, and apparently all the practical reparation for it that 
can be made. The offer to submit to arbitration is very little, if 
at all, short of it. 
The position in which England stands at this moment is sub- 
stantially this: She offers to make full reparation for all actual 
spoliations committed in violation of her neutral obligations, 
resulting from the want of suitable and proper legal provision for 
enforcing those obligations upon her subjects, or from the inade- 
* quate administration of such law in that behalf as was in exist- 
ence ; she has also invited us to join her in such new legislation, 
as to the duties of neutrals, as experience has shown to be needful. 
Under the circumstances, what more ought we to demand? and 


what other basis of negotiation does the nature of the case ad- 
mit of ? 
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EASEMENTS BY IMPLIED GRANT. 


Tue decision of the English Court of Exchequer, in 1857, in the case 
of Pyer v. Carter,’ was the beginning of a controversy on the subject 
of how far easements can be acquired by implied grant, of which 
there would seem to be no immediate prospect of settlement. If 
that case goes beyond the old doctrine of the common law, and 
can only be supported, as many contend, upon principles derived 
from the French code, it is still certain that both among text- 
writers and judges on each side of the Atlantic there has been a 
strong disposition to accept it as establishing a doctrine necessary 
in the innumerable uses to which real property is applied at the 
present day, and which demand a broader and more tolerant 
protection than the old law of real property would accord to them. 
On the other hand, very able and eminent judges, like Lord West- 
bury, in England, and Mr. Justice Hoar,? in this country, look 
upon the new doctrine with little favor, and have greatly shaken 
the authority of the original decision, which at one time seemed 
likely to be generally acquiesced in. 

The leading case on the subject of this class of easements is 
that of Nicholas vy. Chamberlain It was an action of trespass ; 
and, as the report is quite brief, we shall quote it in full: — 

* It was held by all the court, upon demurrer, that, if one erect 
a house, and build a conduit thereto in another part of his land, 
and convey water by pipes to the house, and afterward sell the 
house with the appurtenances, excepting the land, or sell the land 
to another, reserving to himself the house, the conduit and pipes 
pass with the house, because it is necessary e¢ quasi appendant 
thereto ; and he shall have liberty, by law, to dig in the land 
for amending the pipes or making them new, as the case may 
require. So it is if lessee for years of a house and land erect 
a conduit upon the land, and after the term determines the lessor 
occupies them together for a time, and afterwards sells the house 
with the appurtenances to one, and the land to another, the vendee 
shall have the conduit and pipes, and liberty to amend them. 
“But by Popham, Chief Justice, if the lessee erect such a 


11H. &N. 916. 2 Now Attorney-General of the United States. 
3 Cro. Jac. 121. 
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conduit, and afterwards the lessor, during the lease, sell the house ° 
to one, and the land wherein the conduit is to another, and after 
the lease determines, he who hath the land wherein the conduit is 
may disturb the other in the using thereof, and may break it, 
because it was not erected by one who had a permanent estate or 
inheritance, nor made one by the occupation or usage of them 
together by him who had the inheritance. So it is if a disseisor 
of a house and land erect such a conduit, and the disseisee re- 
enter, not taking conusance of any such erection, nor using it, but 
presently after his re-entry sells the house to one and the land to 
another; he who hath the land is not compellable to suffer the 
other to enjoy the conduit. But in the principal case, by reason 
of the mispleading therein, there was not any judgment given.” 
The decision in Nicholas vy. Chamberlain has been recognized 
as binding authority in innumerable cases, and, to our knowledge, 
has never been questioned.! It is necessary, therefore, that we 
should settle what that case actually decided. Now it is apparent 
that the easement in question was a permanent structure, which 
was considered as necessary to the house, and that for this reason 
the court regarded it as an appurtenance of the house; so that 
whether the house was sold and the land reserved, or the land 
sold and the house reserved, the conduit would pass with the 
house, “ because it is necessary ef quasi appendant thereto;” “a 
decision,” says Lord Westbury, “ which merely amounts to this, 
that the reservation, like the grant of a house, is a reservation or 
grant of it with its appurtenances.”® It was an appurtenance, 
because it was necessary to the use and enjoyment of the house. 
Two classes of cases frequently treated under the law of ease- 
ments rest on principles in the one class so well settled, and in the 
other so clearly distinguishable from those we are now discussing, 
that they can be disposed of in a few words. The first is, that of 
ways of necessity. If a man sells a parcel of land to another, 
wholly surrounded by other land of his own, the purchaser has 
a right of way to his own land as incident to the grant. Quando 


1 Pyer v. Carter, 1 H. & N. 916; Lord Westbury, in Suffield v. Brown, 83 L. J. 
(x. 8.) Ch. 249; s.c. 10 Jur. x. s. 111, and 9 Law Times, wn. s. 627; Story, J., in 
Hazard y. Robinson, 3 Mason, 272, and United States v. Appleton, 1 Sumn. 492; New 
Ipswich Factory v. Batchelder, 8 N. H. 190; Pickering v. Stapler, 5 S. & R. 107; Lamp- 
man v. Milks, 21 N. Y. 505; Seymour vy. Lewis, 2 Beasl. Ch. 439; Elliott v. Sallee, 
14 Ohio St. 10; Hoar, J., in Philbrick v. Ewing, 97 Mass. 133; Washburn on Ease- 
ments (2d. ed.), 63, 64, 70. 


2 88 L. J. (w.s.) Ch. 260. 3s. p. Pettee v. Hawes, 13 Pick. 323. 
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aliquis aliquid concedit, concedere videtur et id, sine quo res uti 
non potest. And, after some doubt and conflict of opinion, it is 
now fully settled that the converse of this is true, and that if a 
man sells the surrounding land, reserving to himself the middle 
parcel, he reserves a right of way to it.) It is an easement 
appurtenant to the middle parcel of land, which ex necessitate rei 
is not extinguished by unity of possession; and the law will not 
presume that the owner intended to part with it.2. The second 
class of cases referred to is that of natural watercourses. “ Every 
person,” says Chief Justice Shaw, “ through whose land a natural 
watercourse runs, has a right publici juris to the benefit of it, as 
it passes through his land, to all the useful purposes to which it 
may be applied; and no proprietor of land, on the same water- 
course, either above or below, has a right unreasonably to divert 
it from flowing into his premises, or obstruct it in passing from 
them, or to corrupt or destroy it. It is inseparably annexed to 
the soil, and passes with it, not as an easement nor as an appur- 
tenance, but as parcel. Use does not create it; and disuse 
cannot destroy or suspend it. Unity of possession and title in 
such land with the lands above it or below it does not extinguish 
_or suspend it.”’* And this principle is applicable, whatever may be 
the size of the watercourse. If it be a natural one, the rights of 
parties in regard to it do not depend upon the law of easements. 
A right to an artificial drain or ditch through another’s land may 
be acquired by prescription, and then the rights of parties to it 
are in many respects similar to those in a natural watercourse.* 

The early case of Sury v. Pigott,® was an action for obstructing 
a stream of water running across the defendant’s land to a pool 
situated in aclose, which was part of the plaintiff's rectory. Plea, 
that the plaintiff’s and the defendant’s land were both part and 
parcel of the manor of Markham, and that King Henry VIII., being 
seised of said manor in his demesne as of fee, granted the land 

1 3 Kent, Com. (6th ed.) 421, and cases cited; 1 Wms. Saund, 323, note (6) ; 
Tudors, L. C. on Real Prop. 148. 

2 Nichols v. Luce, 24 Pick. 102. 

3 Johnson v. Jordan, 2 Met. 239. And see Story, J.,in Tyler v. Wilkinson, 4 Mason, 
897; Parke, B., in Embrey v. Owen, 6 Exch. 869; Wood, V.C., in Crossley v. 
Lightowler, Law Rep. 3 Eq. 296. 

4 Beeston v. Weate, 5 E. & B. 986; Norton v. Volentine, 14 Vt. 239, 246; White v. 

‘ Chapin, 12 Allen, 516, and 97 Mass. 101; Cary v. Daniels, 5 Met. 236. 


5 Pop. 166; s. c. Palm. 444; Noy, 84; Latch, 153; s. c. nom. Shury v. Piggot, 8 
Bulstr. 339; W. Jon. 145; s. c. Tudor’s L. C. on Real Prop. 127. 
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over which the water ran to one under whom the defendant 
claimed ; and the question was whether the unity of ownership 
extinguished the watercourse. The court unanimously decided 
that it did not; and Chief Justice Whitelocke, as reported in 
Popham,! said, “‘ A way or common shall be extinguished, because 
they are part of the profits of the land, and the same law is of 
fishings also; but, in our case, the watercourse doth not begin by 
consent of parties, nor by prescription, but ex jure nature, and 
therefore shall not be extinguished by unity.” The dicta of the 
judges in this case, as reported in the various books, are per- 
haps not entirely reconcilable with each other, and the case itself 
has therefore been misunderstood ; but it is perfectly clear and 
satisfactory, when it is remembered that the subject-matter of the 
suit was a natural watercourse. It was not therefore, properly 
speaking, the case of an easement at all.2 The right of support 
from adjacent soil is also derivable from the law of nature, and is 
not an easement.® 

As no man is allowed to derogate from his own grant, many 
rights in the nature of easements have been held to pass as appur- 
tenant to a grant, and as being necessary to the enjoyment of the 
grant itself. The leading case on this subject is Palmer v. 
Fletcher It was there decided that if a man build a house upon 
land of his own, and sell it, neither he nor a subsequent grantee 
can build on other land adjacent, so as to destroy windows which 
“were a necessary and essential part of the house.” The obiter 
remark of Mr. Justice Troysden, that even if the land were sold 
before the house, the grantee could not obstruct the house, was 
doubted very soon after, and, at most, does not go further than 
Nicholas vy. Chamberlain. Its correctness we shall consider here- 
after. Within this case fall those of Rosewell v. Prior> Coutts v. 


“1 Pop. 170; Tudor’s L. C. on Real Prop. 135. 

? The writer, in saying this, is obliged to differ from Mr. Tudor, who, in his leading 
cases on Real Property, makes Sury v? Pigott the leading case on the law of Easements. 
Singularly enough, too, he does not even cite Nicholas v. Chamberlain. But although 
principles applicable to easements were largely discussed by bench and bar in Sury v. 
Pigott, it cannot be said in view of the now universally accepted opinion, that natural 
watercourses are not of the nature of easements, that that case authoritatively settled 
any question of easements. 

3 See 1 Am. Law Rev. 1. 

4 1 Lev. 122; s.c. nom. Palmer v. Fleshees, 1 Sid. 167, 227; s. c. nom. Palmer v. 

Flessier, 1 Keble, 552, 625, 794. 
5 6 Mod. 116. 
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Gorham, and Compton v. Richards? in England, and the American 
case of Story v. Odin.® These were all cases of lights. 

There is still another class of cases, usually considered under 
the law of easements, which rest on elementary principles of real 
property law. These are the cases of grants of a manor, a mes- 
suage, a mill, or a farm, eo nomine, and which have been held 
to carry, as appurtenant to the principal thing granted, many 
things which would not pass in a grant of land only by metes 
and bounds. The most familiar instance in this country, is that 
of the grant of a mill, which has repeatedly been held to carry 
with it raceways and conduits supplying the mill with water, and 
water-rights essential to the enjoyment of the mill.4 

In 1839 appeared the first edition of the late Mr. Gale’s able 
work on Easements. He divided easements by implied grant 
into two classes: those which arise upon the severance of an 
heritage by its owner into two or more parts ; and easements by 
prescription. We cannot agree that the last class fall within 
easements by implied grants at all. An easement, resting in pre- 
scription, would seem to be founded upon the legal presumption 
of an express grant now lost, and therefore as entirely outside of 
our subject. The learned author goes on to say that, “ upon the 
severance of an heritage, a grant will be implied, first, of all those 
continuous and apparent easements which have in fact been used 
by the owner during the unity, though they have no legal ex- 
istence as easements;® and, secondly, of all those easements 
without which the enjoyment of the severed parts could not be 
had at all.” These latter are easements of necessity, and whether 


1 Mood. & Malk. 396. 2 1 Price, 27. 

3 12 Mass. 157. See also Canham v. Fisk, 2 Cr. & J. 126; s. c. 2 Tyrwh. 155, by 
Bayley, B. 

4 2 Wms. Saund. 400, note (2) ; 4 Kent, Com. (6th ed.) 467; Hinchcliffe v. Earl of 
Kinnoul, 5 Bing. N. C.1; 8. c. 6 Scott, 650; Hwart v. Cochrane, 4 Macq. 117; Hall v. 
Lund, 1 H. & C. 676; Whitney v. Olney, 3 Mason, 280; United States v. Appleton, 1 
Sumn. 492; Leonard v. White, 7 Mass. 5; Johnson v. Jordan, 2 Met. 234; Carbrey v. 
Willis, 7 Allen, 369, 370 ; Oakley v. Stanley, 5 Wend. 523; LeRoy v. Platt, 4 Paige, 77; 
Farrar v. Stackpole, 6 Greenl. 154; New Ipswich Factory vy. Batchelder, 8 N. H. 190; 
Pickering v. Stapler, 5S. & R. 107; Elliott v. Sallee, 14 Ohio St. 10; Washburn on 
Easements (2d ed.), 42,43. A reservation of a mill from a grant, eo nomine, would 
reserve easements essential to it in the land granted. Pettee v. Hawes, 18 Pick. 
822. 

5 Gale on Easements, 85, 4th ed. by Willes. The editor of this edition, in con- 
sequence of recent cases, greatly qualifies the original statement by interpolating the 
words “and which are necessary for the use of the tenement conveyed.” 


a, a, 


| 

[ 
ti 

8 

| 

i 

q 

q 

q 

1) 

q 

q 

XUM 


EASEMENTS BY IMPLIED GRANT. 45 


Mr. Gale is correct in the principle to which he traces them or 
not, their existence is unquestioned. 

The former subdivision, which he styles the “ Disposition of the 
owner of two tenements,’ Mr. Gale confessedly borrows from 
the French code, in which it is known as the “‘ destination du pére 
de famille,” and is defined by Pardessus as follows : — 

“ By the destination du pére de famille is understood the dis- 
position or arrangement which the proprietor of several heritages 
[fonds] has made for their respective use. Sometimes one heri- 
tage receives a benefit from another, without being in return 
subjected to an inconvenience which could amount to a species 
of compensation ; sometimes this service is reciprocal: but these 
differences do not in any way change the nature or effect of this 
distribution. If afterwards these heritages should become the 
property of different owners, whether by alienation or division 
among his heirs, the service which the one derived from the 
other, which.was simple destination du pére de famille, as long 
as the heritages belonged to the same owner, becomes a servi- 
tude as soon as they pass into the hands of the different proprie- 
tors.” } 

This is certainly broader and more sweeping than any statement 
to be found in the previous English cases. Those cases indeed do 
hold that, as against a grantor, all easements and appurtenances 
necessary to the full enjoyment of the thing granted will pass. 
If I grant a house, I grant an easement to light over other land 
of mine, which is necessary to the house; if the grant be of a 
mill, the necessary appurtenances to working the mill go with it. 
On the other hand, where a permanent structure is clearly appur- 
tenant to a house as a conduit or drain, and reasonably necessary 
to its enjoyment, as an actual appurtenance, or perhaps rather as 
parcel of the messuage, it may be reserved, although not expressly 
mentioned in the conveyance. This depends upon the same 
principle as a way of necessity, which Mr. Gale does not trace 
to the destination du pére de famille. The desire of the courts in 
all contracts and conveyances is to find out the intention of the 
parties, and where an easement is of such an importance to 
the grantee that the value of property would be utterly destroyed 
without it, as in the case of a landlocked tenement, or even 
seriously impaired, the courts require something more than the 
1 Gale on Easements, 86, quoting Pardessus, T'raité des Servitudes, § 288. 
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mere omission to reserve it in the grant, as proof that the grantor 
intended to part with it. 

The first instance which Mr. Gale cites of the existence of his 
principle in the English law, is that of a natural watercourse. 
“ This permanent quality,” says he, “ affecting the two heritages, 
is sometimes affixed by nature itself, as in the case of water, 
‘which holds its natural course,’ and, as it is observed by Bru- 
denell in 12 Hen. VIII., ‘ natura sua descendit ;’ sometimes it is 
artificially affixed, as by the erection of a roof, or the placing of a 
gutter, throwing the rain-water on the neighbor’s land.” Now 
we cannot allow the correctness of this analogy. If it means 
any thing, it means that the mere user by an owner of two parcels 
of land in a certain way, and their arrangement for that use, may 
impose a servitude against his own grant upon one in favor of the 
other, as permanent and unchangeable in character as a natural 
watercourse running through it would be. The watercourse is 
not governed by principles arising from any presumed unity of 
ownership in former times. It is part and parcel of the land, and 
any disposition of it may be made by the owner of the land 
through which it passes, which does not interfere with the rights 
which those owning above and below him have to a stream of 
running water, of its size, purity, and character. Running water 
upon one’s land is something affixed by nature: it is no more an 
easement or servitude than a marble quarry would be; and the 
limitations upon the owner’s rights over it arise from the nature 
of the thing itself, and rest upon the maxim, sic ulere tuo ut alienum 
non ledas. 

It is said that this disposition of the owner of the tenements, or 
heritages, must be permanent. But what is a permanent dispo- 
sition of property? If the owner erects two dwelling-houses upon 
an estate so dependent upon each other that one cannot be taken 
down or removed without destroying the other, the purchaser 
of one of them certainly cannot, by any use to which he may put 
the premises, deprive even his grantor of that right of support 
which is essential to the existence of his house, and he has a 
similar protection. This is very analogous to the right of support 
in neighboring soil, and, at most, goes no farther than any other 
necessary easement, which, as we said before, Mr. Gale admits 
cannot be included within this class at all, but says may be called 
‘ easements incident to some act of the owners of the dominant 
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and servient tenements, without which the intention of the parties 
to the severance cannot be carried into effect.” But “* permanent” 
is evidently used in contradistinction to mere temporary or 
occasional disposition. Thus, using property for a shop, a dwelling- 
house, a warehouse, a mill, would be a permanent disposition of it, 
which, according to this theory, might impose a permanent servi- 
tude for the convenience of it against a warranty deed of property 
described by metes and bounds. It will be seen that our state- 
ment goes no farther than some of the recent decisions. 

Mr. Gale says there is no exception to the long current decisions 
in his favor, except a doubtful dictum by Lord Holt, questioning 
the purely obiter dictum of Troysden in Palmer v. Fletcher, before 
alluded to. But, on the contrary, we must say that we have failed 
to find any decisions in favor of this doctrine before the time when 
Mr. Gale first promulgated it. We cannot allow that the cases of 
natural watercourses are applicable. It goes far beyond Nicholas 
y. Chamberlain, or even Judge Troysden’s statement, allowing that 
to be law, for the easements in both of those cases are said to have 
been “necessary,” by which word we cannot believe that the 
courts meant only convenient, or merely necessary to the property 
as then used. 

The other cases cited, on examination, will be found not to 
sustain the author. Canham v. Fisk* was the case of a natural 
watercourse running across the plaintiff’s garden from a spring 
situated in a field belonging to his grantor. The defendant bought 
the field and diverted the water, after the plaintiff had used it for 
less than twenty years. Lord Lyndhurst said the plaintiff bought 
the land with the water upon it, and that if the conveyance was 
silent as to the watercourse, it ‘‘ would pass by grant of the land.” 
Baron Bayley speaks of it as-an easement, and as passing as 
appurtenant to the land; but it is presumable that this learned 
judge used these words carelessly, and without intending to call 
in question the broad distinction between natural watercourses 
and easements, so plainly and positively stated by such eminent 
magistrates as Mr. Justice Story, Baron Parke, and Chief Justice 
Shaw. 


Another case cited by Mr. Gale is Swansborough v. Coventry, in 
1In Tenant v. Goldwin, 2 La. Raym. 1089, 1093; s. c. 6 Mod. 314, and 1 Salk. 360. 


The latter does not contain the dictum referred to. 
22Cr. & J.126; s. c. 2 Tyrwh. 155. 
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the Court of Common Pleas.! This, however, is the case of an 
easement by express grant. It was an action for the obstruction 
of ancient lights. The plaintiff’s house and the defendant’s land 
were sold to them by auction on the same day by order of the 
Postmaster-General ; and the plaintiff's house was conveyed to 
him “ with all the lights, easements, rights, privileges, and appur- 
tenances to the same belonging or in any way appertaining.” 
The defendant’s land was conveyed to him by metes and bounds. 
Chief Justice Tindal’s language, when perused without regard to 
the case before him (as in Mr. Gale’s book), might be thought 
to favor the doctrine contended for; but it is clear that this 
distinguished judge was not referring to implied easements. “The 
Postmaster-General,” says he, “ conveyed to the plaintiff a mes- 
suage, with all its lights and easements, without any restriction or 
qualification ; and we think it would be attributing too much force 
to the description of boundary if it was held to operate indirectly 
to the destruction of rights expressly conveyed by deed.” 

Another case on which much reliance is placed, is Hinchcliffe v. 
Earl of Kinnoul.2 Indeed, we are told* that the judgment in this 
case “ establishes that upon the conveyance of a house, ‘ consisting 
‘of certain parts,’ easements necessary to the use of those parts, as 

they actually stood at the time of the conveyance, pass by implied 
grant without reference to the question of absolute necessity. The 
easement was a right of way; and if the case had decided this, it 
would be irreconcilable with the later decisions of Pheysey v. 
Vicary, and Worthington v. Gimson ;*° but this, too, was the case 
of an express grant of a way which had been in use for a long 
period, as appurtenant to a messuagé. In 1728, a parcel of land 
in Green Street, in London, was let on a building lease, which 
would expire in 1824. In 1819, the plaintiff, by virtue of a demise 
from an under-lessee, which expired in 1820, was in possession 
of a house erected on part of this land, and, under that demise, 
exercised, as all his predecessors had done for more than thirty 
years, a right of way over a passage on one side of his house, as 
necessary for its use and enjoyment, particularly for repairing the 
side of it; and, while thus in possession, the reversioner granted 
him a new lease for fifty-seven years from Lady-day, 1824, of the 


19 Bing. 305; s. c. 2 Moore & Scott, 362. 
2 5 Bing. N. C. 1; 8s. c. 6 Scott, 650. 
8 Gale on Easements, 114, note 3. 416M. & W. 484. 5 2E. & E. 618. 
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house he was occupying, “ together with all the appurtenances 
to the said piece or parcel of ground, messuage, or tenement, 
erections, buildings, or premises belonging or in any way apper- 
taining.” Three years afterwards, the reversioner demised the 
soil of the passageway to the defendant for a term of years, to 
hold from Lady-day, 1824. The court held, on a special verdict, 
that, under the demise of 1819, the plaintiff was entitled to the 
passageway. Chief Justice Tindal considered the clause we have 
quoted, “ together with all the appurtenances,” &c., of so much 
importance in determining the rights of the parties, that, in his 
judgment, it is printed in italics. The case was that of an express 
grant of the appurtenances of a messuage, which was held to 
include a right of way actually in use with it at the time of the 
demise, and which the special verdict found was reasonably 
necessary for its enjoyment. 

Before we consider Pyer v. Carter, we shall refer to one or two 
previous American cases, in which this subject was considered. 
The cases are so numerous, that we are compelled to omit all but 
a few leading ones more directly in point. 

In the case of Johnson v. Jordan, in Massachusetts} the owner 
in fee of two adjoining messuages constructed a drain from the 
upper one occupied by himself through the lower one occupied by 
tenants, into the common sewer; and this was used for both 
houses for some years. His devisee sold by auction the upper 
house to the defendant’s grantor, and the lower one to the 
plaintiff's, and simultaneous deeds were given each party. Other 
easements were referred to, but no reference was made to the 
drain. It further appeared*that a new drain from the defendant’s 
house to the sewer might be constructed for a small sum of money. 
The court held that the defendant had no right of drainage across 
the plaintiff's land. Chief Justice Shaw, in delivering judgment, 
said, — 

“Tt is very clear that, whilst both estates were held by the same 
owner, he had a right to carry his drain as he pleased, through 
any part of his own grounds ; and so long as both tenements were 
owned and occupied by the same person, no easement was created, 
or began to be created, in favor of one, and operating as a service 
or burden upon the other. So long, therefore, as such unity of title 
and of possession subsists, no right of easement is annexed to one 


1 2 Met. 234. 
VOL. 1Vv. 4 
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tenement, or charged on another ; and it is quite immaterial how 
long the drain has subsisted during such ownership. 

“If such an owner will convey one of the tenements, and retain 
the other, he may grant the right of drain or not, to pass with the 
estate conveyed, or may reserve such a right over the estate 
conveyed, for the benefit of the one retained, as he pleases. It is 
matter of contract, and must depend entirely upon the construction 
of the conveyance. Supposing this to be clear, the question recurs, 
what construction will the law put upon a conveyance where the 
intention of the parties, in this respect, is not expressed in 
terms ?” ; 

And, after showing that there was no right of drainage expressly 
or impliedly granted as such in the deed, he proceeds : — 

“ As no such right was expressed, we are of opinion that it was 
not intended to be granted ; and as it was not necessary to the 
enjoyment of the estate, and had not been de facto annexed, so as 
to pass by general words as parcel of the estate, it did not pass to 
the defendant’s grantor by force of the deed.” 

It is unnecessary, in this country, to speak of the high authority 
of Chief Justice Shaw upon any question of law, but particularly 
on a question of this kind, when his unsurpassed mastery of the 
principles of the common law give a weight to his opinion, such as 
attaches to that of very few of his contemporaries. This decision, 
while perfectly reconcilable with Nicholas v. Chamberlain, which 
was cited by the distinguished counsel for the defendant, is at 
utter variance with Mr. Gale’s doctrine. 

Many American cases have been cited by various writers, to 
support this same theory, which, when carefully examined, will 
be found wholly distinguishable. Such an one is New Ipswich 
Factory vy. Batchelder.' It was the case of the conveyance of 
a mill, which was held to carry with it an artificial raceway 
annexed to it de facto, and necessary to its beneficial use. Elliott 
vy. Sallee* rests on similar principles. In Kilgour v. Ashcom3 
where, in a partition of an estate, a mill had been set off to one 
of the heirs by metes and bounds, it was held that he had a right 
to keep up a dam necessary to the mill, although part of it was 
beyond his boundary as described in the partition. 

_ Perhaps a more difficult decision is to be found in Lampman v. 
Milks,‘ in the Court of Appeals in New York. A natural water- 
18N.H.190. 214OhioSt.10. Har. & Johns.82. 421 N. Y. 505. 
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course in running through a parcel of land, flooded one acre of it. 
The owner dug a new channel for the stream, thereby draining 
this acre of land, and sold it to the plaintiff, and ten years 
afterwards he sold the remaining land to the defendant, who 
restored the stream to its original channel, and thereby again 
flooded the plaintiff’s premises. Mr. Justice Selden’s reasoning, 
in giving judgment for the plaintiff, undoubtedly supports, to some 
extent, the principle of the destination du pére de famille, but it 
would seem that the decision may well stand upon other and more 
unquestioned grounds. The stream being a natural watercourse, 
the owner of the estate might make such disposition of it as he 
pleased, so long as he did not affect the rights of those above and 
below him ; and it does not appear that drawing it off into a new 
channel did so. The new channel would, thereupon, become a 
substitute for the natural one ; and the owner, having then sold 
the acre of land drained, had greatly altered his rights in relation 
to the property, and neither he nor his grantee could turn the 
stream back into the old channel, to the plaintiff’s inconvenience, 
any more than they could dig a third channel for the stream, and 
flood the premises of a stranger. The principle applicable was 
that of sic utere tuo ut alienum non ledas. The case of Dunklee 
vy. Wilton Railroad! recognizes this principle, and the decision 
goes no farther, although perhaps Mr. Justice Bell’s dicta do. 

The case, which goes farther than any other in this country to 
support the doctrine of the French law, is Seymour v. Lewis? in 
New Jersey. It was there held that an aqueduct from a spring 
in a separate parcel of land to a mill, belonging to the same owner, 
with the right to use the water from the spring, was reserved by 
implication to the grantor, as against his grant of that parcel of 
land by metes and bounds, without reservation of or reference to 
the easement. Mr. Gale’s book was quoted with entire approval 
by the learned Chancellor. The principal cases relied upon as 
authorities are Nicholas v. Chamberlain and Lampman vy. Milks. 

We now come to Pyer v. Carter. It was an action for ob- 
structing a drain running through the defendant’s premises. The 
owner of a house in St. Anne Street, in Liverpool, converted it into 
_two houses, and in July, 1853, conveyed one of them to the 
defendant in fee, with no reservation of any easement. In Sep- 
tember, 1853, he conveyed the other house to the plaintiff in fee. 

1 24 H. 489, 495. 2 2 Beas. Ch. 439. 
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At the time of these conveyances, a drain ran under the plaintiff's 
house, and under the defendant’s house, into St. Anne Street 
sewer. The sewer was necessary to the plaintiff's house, but a 
new one might have been constructed for about six pounds. The 
defendant blocked up this sewer, and for this the action was 
brought. It is stated that, at the trial before Baron Bramwell, the 
defendant testified that he did not know, at the time of the con- 
veyance to him, of the existence of the sewer; but we cannot 
perceive how such evidence could be admissible, as it could not 
control the language of the deed, the terms of which are not given. 
The learned judge directed a verdict for the plaintiff, reserving - 
leave to move for a verdict for the defendant. The judgment 
of the court, in bank, was delivered by Baron Watson, who, after 
stating the facts, said, — 

“ Under these circumstances, we are of opinion that the plaintiff 
is entitled to our judgment. We think that the owners of the 
plaintiff’s house are, by implied grant, entitled to have the use of 
this drain for the purpose of conveying the water from his house, 
as it was used at the time of the defendant’s purchase. It seems 
in accordance with reason, that where the owner of two or more 
‘adjoining houses sells and conveys one of the houses to a purchaser, 
that such house in his hands should be entitled to the benefit of 
all the drains from his house, and subject to all the drains then 
necessarily used for the enjoyment of the adjoining house, and 
that without express reservation or grant, inasmuch as he pur- 
chases the house such as it is. If that were not so, the incon- 
veniences and nuisances in towns would be very great.” 

The court did not consider that the fact that a new drain could 
be constructed at a small expense material, as the drain was 
necessary, as the estate was at the time of the conveyance. 

The report of this case is exceedingly unsatisfactory. There 
may have been language in the deeds, or other facts in the case, 
which would justify the decision, independently of the grounds on 
which the court place it. The question in all these cases is the 
intention of the parties, to be shown, of course, in the usual way, 
and in accordance with the rules of evidence. That it may be 
highly desirable to have drains, actually used in connection with 
houses in large cities and towns, pass in conveyances with them, 
either as parcel or appurtenant, will be admitted by all, and we 
can understand that great inconvenience would follow from their 
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not so doing. But all rules of law governing conveyances of land, 
and regulating the admission of evidence in aid or explanation of 
written instruments, must be set aside if the presumed incon- 
venience arising from the thoughtlessness of parties is to govern it. 
It is not to be wondered at, therefore, that a case open to so many 
objections as Pyer v. Carter is, as it appears in the reports, should 
have attracted a vast amount of severe and unfavorable criticism. 
In the United States, it has been both approved and censured, — 
the balance of opinion, including that of the text-writers, being 
perhaps in its favor ; but the question is still unsettled, and will 
undoubtedly be much affected by the ultimate decisions of the 
English, courts. We shall therefore examine, briefly, the later 
English decisions. 

In the first place, the principle has been rejected when it has 
been attempted to apply it to ways and rights of way, although 
a distinction has been attempted to be made between them and 
drains, because they are not- in the same sense permanent and 
continuous.!_ The principal case which is cited as sustaining it, is 
Ewart v. Cochrane, in the House of Lords? (so Baron Channell 
said, in defence of the first decision, in Hall v. Lund ;)* and in 
Pearson v. Spencer, in the Exchequer Chamber,s Baron Martin 
said, “ I thought that [Pyer v. Carter] a strange decision, but it 
has recently been confirmed by the House of Lords.” We think, 
however, that Ewart v. Cochrane can be distinguished, and one of 
the learned Lords, who decided it (Lord Chelmsford), has since 
wholly dissented. from Pyer v. Carter. 

Ewart v. Cochrane was an appeal from Scotland. The summons 
stated that the pursuers, who were tanners, had acquired and been 
enfeoffed in their tanyard with its parts and purtenants, and that 
they consequently had a right to use a certain drain or conduit 
leading from their works to a tank or cesspool on the defender’s 
premises, which the latter had closed up. It appeared that the drain 
had been used for upwards of thirty years in connection with the 
tanyard ; that Massey, the original owner of both messuages, had 
sold the tanyard to the pursuer’s grantor without allusion to the 
drain, and afterwards sold the other premises to the defenders. 


1 Worthington v. Gimson, 2 E. & E. 618; Dodd v. Burchell, 1 H. & C. 118; Pearson 
v. Spencer, 1 B. & S. 571, and 8 id. 761. See also Pheysey v. Vicary, 16 M. & W. 484; 
Warren vy. Blake, 54 Maine, 276; Washburn on Easements (2d ed.), 50, 51, 58. 
2 4 Macq. 117. $1H. &C. 676. *3B.&S. 761. 
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The terms of the conveyances are not given; but it is evident that 
some drain was necessary to the beneficial enjoyment of the tan- 
yard ; and, from the report in the Scotch court, it seems that in 
consequence of the declivity of the land the yard could not be 
drained in any other direction. The drain had been long used 
for the purpose of carrying away the refuse water from the tan- 
yard, and the case might well stand on the ground that it was 
de facto annexed to the tanyard, and passed as parcel of it. The 
circumstance that the tanyard was conveyed away first, would 
also bring the case rather within Palmer v. Fletcher than Pyer v. 
Carter. 

Lord Campbell said, “ I consider the law of Scotland, as well 
as the law of England, to be, that when two properties are pos- 
sessed by the same owner, and there has been a severance made 
of part from the other, any thing which was used, and was neces- 
sary for the comfortable enjoyment of that part of the property 
which is granted, shall be considered to follow from the grant, 
if there are the usual words in the conveyance. I do not know 
whether the usual words are essentially necessary; but where 
there are the usual words, I cannot doubt that that is the law. 
In the case of Pyer v. Carter, that is laid down as the law of 
England, which will apply to any drain, or any other easement 
which is necessary for the enjoyment of the property.” 

His lordship’s language until the last sentence is tolerably well 
guarded, and, taken with the case before him, perhaps is not open 
to serious objection, although we do not believe the severance of 
the two parts created the easement. The remark about Pyer v. 
Carter is a mere obiter dictum. A dictum, unlike a judgment, 
depends for its authority, not upon the importance of the court in 
which it is uttered, but upon the eminence of the judge who utters 
it; and a dictum by Lord Campbell, whether delivered in the 
House of Lords, or elsewhere, is of no particular value. Lord 
Chelmsford enables us to understand the case better. “ The 
right of the pursuers,” says he, “must arise from an implied 
grant, which implication of grant must result from the evidence in 
the case that the use and enjoyment is necessary to the enjoyment 
of the tanyard.” Thus understood, the case in no wise supports 
Pyer v. Carter. 

Hall vy. Lund? was an action for polluting a natural water- 


1 Cochrane v. Ewart, 22 Court of Sessions Cas. (2d series) 358. 21H. & C. 676. 
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course. In 1855, Shaw, the owner in fee of two mills, leased one 
to Pullan, who carried on the business of a bleacher, and dis- 
charged the refuse from his works through a drain into the stream. 
In 1858, Pullan surrendered his lease, and Shaw granted a new 
one to the defendant, which demised to the defendant, described 
therein as a bleacher, “ all that messuage or tenement, with the 
garden, out-buildings, and closes, or parcels of land therewith 
occupied, containing, with the said garden and land on which 
the said buildings are erected, nine acres, one rood, late in the 
occupation of Matthew Pullan,” “ with the appurtenances,” haben- 
dum, “all and singular, the before described premises, with the 
appurtenances,” for eleven years. The lease contained a covenant 
to repair the messuage, and “ all and singular the gates, stiles, posts, 
rails, locks, goits, wears, sluices, waterbanks, dams,.and reservoirs 
for water, hedges, ditches, mounds, ponds, trenches, and fences, of 
and belonging to the said premises.” “There was, likewise, another 
reference to the defendant’s business of bleaching. In 1859, the 
plaintiff bought the other mill. It was held that the demise to 
the defendant carried with it the right to use the drain in the 
manner in which it had been used by Pullan, as against a subse- 
quent grantee from Shaw, and we think the decision can well be 
sustained on these facts, particularly considering the singularly 
broad language of the lease. So far from sustaining Pyer v. 
Carter, we think this case shakes it. Baron Channell endeavors 
to bolster up that case, by saying that it had been confirmed by 
the House of Lords in Ewart v. Cochrane. Baron Wilde (now 
Lord Penzance) admits “that, in cases of implied grant, the 
implication must be confined to a reasonable use of the premises 
for the purposes for which, according to the obvious intention of 
the parties, they are demised ;” and Baron Martin, the ablest man 
and best judge on the bench, rests his judgment on Ewart v. 
Cochrane. In a previous case in the same volume, this learned 
judge said that “ Pyer v. Carter went to the very extent of the 
law.” } 

Meanwhile, this subject was carefully considered by the Supreme 
Court of Massachusetts, in the case of Carbrey v. Willis? It was 
an action of covenant broken on the covenants of warranty and 
against encumbrance in a deed of a parcel of land described by 
metes and bounds, and through which there was an alleged right 
1 Dodd v. Burchell, 1 H. & C. 118. 2 7 Allen, 364. 
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of drainage from an estate above this. Both had originally 
belonged to the same person, and the plaintiff's estate was con- 
veyed first, as above. A drain had long existed from the upper 
estate through the plaintiff’s, of which he had no knowledge at the 
time of the conveyance. Mr. Justice Hoar, in delivering the judg- 
ment of the court, after quoting from the opinion of Chief Justice 
Shaw, in Johnson v. Jordan; said, — 

“Where, as in the case at bar, the grant of the lower estate 
precedes that of the other, we think the true rule of construction 
is this: that no easement can be taken as reserved by implication, 
unless it is de facto annexed and in use at the time of the grant, 
and is necessary to the enjoyment of the estate which the grantor 
retains. And this necessity cannot be deemed to exist, if a 
similar privilege can be secured by reasonable trouble and ex- 
pense. 

“In some recent cases in England, a different doctrine seems to 
have prevailed; and even in the case of a grant of a part of an 
estate, an easement has been held to be reserved to the grantor as 
parcel of the remainder, without an express reservation, if it were 
de facto used in connection with it at the time of the grant, and 
were necessary to its enjoyment in the condition in which the 
estate then was.2 In Pyer v. Carter, it was held that it would 
make no difference, in the application of the principle, if a new 
drain could be constructed on the plaintiff’s own land at a trifling 
expense. The terms of the deed are not given in the report of the 
case, and the decision may, perhaps, be supported on the ground 

‘ that the conveyance was of part of a house having obvious existing 
relations to and dependencies upon the other part of the building. 
Thus it is a familiar principle, that, in a grant of a messuage, a 
farm, a manor, or a mill, many things will pass which have been 
used with the principal thing, as parcel of the granted premises, 
which would not pass under the grant of a piece of land by metes 
and bounds. In such cases, it is only a question of the construction 
of terms of description. But where there is a grant of land by 
metes and bounds, without express reservation, and with full 
covenants of warranty against encumbrances, we think there is 
no just reason for holding that there can be any reservation by 
implication, unless the easement is strictly one of necessity. 


1 2 Met. 234. 
2 The learned judge cited Pyer v. Carter, Ewart v. Cochrane, and Hall v. Lund. 
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Where the easement is only one of existing use and great con- 
venience, but for which a substitute can be furnished by reasonable 
labor and expense, the grantor may certainly cut himself off from 
it by his deed, if such is the intention of the parties. And it is 
difficult to see how such an intention could be more clearly and 
distinctly intimated than by such a deed and warranty.” 

We have quoted at length from this able judgment, because, 
reaffirming, as it does, Chief Justice Shaw’s views in Johnson v. 
Jordan, it sets out the best statement of the true doctrine to be 
found in our American cases. Neither of these learned judges 
would be likely to favor such an innovation upon the common law 
rules of conveyancing as the French doctrine of the destination du 
pére de famille. 

In the case of Suffield v. Brown, it appeared that one Knox 
owned a dry dock, and adjoining strip of land and coal wharf on 
the Thames at Bermondsey; that when a vessel of any size was 
in the dock, her bowsprit extended over this piece of land adjoin- 
ing the wharf thirteen or fourteen feet ; that, in 1845, Knox sold 
the strip of land and coal wharf to the defendant’s grantor in fee 
simple “ with all the privileges, easements, and appurtenances to 
the premises belonging, and all the estate, right, title, interest, 
property, claim, and demand whatsoever, both at law and in equity 
of the vendor, in, to, or out of the same hereditaments and 
premises, and every part thereof.” Afterwards, Knox conveyed 
the dock to the plaintiffs, who filed a bill in equity to restrain the 
defendant from building on the strip of land, on the ground that 
the right to have the bowsprit of a vessel project over the land 
was essential to the dock, and was a privilege to which they were 
entitled as owners of the dock. Lord Romilly, Master of the 
Rolls, granted an injunction, for reasons resting upon the theory 
which we have been discussing. His authorities were Hinchcliffe 
v. Earl of Kinnoul and Pyer v. Carter. This decree was reversed 
by Lord Westbury, on appeal. In an elaborate opinion, that very 
eminent judge reviewed the whole subject, and denied the appli- 
cability to English law of the destination du pére de famille, and 
he treated the comparison of the English law of easements with it 
as “a mere fanciful analogy, from which rules of law ought not to 
be derived.” His lordship says, — 

“Tt seems to me more reasonable and just, to hold that if the 

133 L, J. (x. 8.) Ch. 249; s. c. 10 Jur. x. s. 111, and 9 Law Times, w. s. 627. 
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grantor intends to reserve any right over the property granted, it 
is his duty to reserve it expressly in the grant, rather than to limit 
and cut down the operation of a plain grant (which is not 
‘pretended to be otherwise than in conformity with the contract 
between the parties) by the fiction of an implied reservation. If 
this plain rule be adhered to, men will know what they have to 
trust, and will place confidence in the language of their contracts 
and assurances.” 
“T cannot agree that the grantor can derogate from his own 
absolute grant, so as to claim rights over the thing granted, even 
if they were at the time of the grant continuous and apparent 
easements enjoyed by an adjoining tenement which remains the 
property of him, the grantor. Consider the easements as if they 
were rights, members, or appurtenances of the adjoining tenement, 
they still admit of being aliened or released, and the absolute sale 
and grant of the land in or over which they are claimed is incon- 
sistent with the continuance of any thing abridging the complete 
enjoyment of the thing granted, which is separable from the tene- 
ment retained, and can be aliened or released by the owner. 
“In Pyer v. Carter, the owner of two houses sold and conveyed 
. one of them to a purchaser absolutely, and without any reservation, 
and he subsequently sold and conveyed the remaining house to 
another person. It appeared that the second house was drained 
by a drain that ran under the foundation of the house first sold, 
and it was held that the second purchaser was entitled to the 
ownership of the drain—that is; a right over the freehold of 
the first purchaser, because, said the learned judges, the first 
purchaser takes the house ‘ such as it is.’ But, with great respect, 
the expression is erroneous, and shows the mistaken view of the 
matter, for in a question, as this was, between the purchaser and 
the subsequent grantee of his vendor, the purchaser takes the 
house, not ‘ such as it is,’ but such as it is described, and sold and 
conveyed to him in and by his deed of conveyance ; and the terms 
of the conveyance in Pyer v. Carter were quite inconsistent with 
the notion of any right or interest remaining in the vendor. It 
was said by the court that the easement was ‘ apparent,’ because 
the purchaser might have found it out by inquiry ; but the previous 
question is whether he was under any obligation to make inquiry, 

or would be affected by the result of it, which, having regard to his 
contract and conveyance, he certainly was not. 
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“The easement claimed by the plaintiff is not ‘ continuous,’ for 
that means something, the use of which is constant and uninter- 
rupted ; neither is it an ‘ apparent’ easement, for, except when a 
ship is actually in the dock, with her bowsprit projecting beyond 
its limits, there is no sign of its existence ; neither is it a ‘ neces- 
sary easement,’ for that means something without which (in the 
language of the treatise cited) the enjoyment of the dock could 
not be had at all. But this is irrelevant to my decision, which is 
founded on the plain and simple rule, that the grantor, or any 
person claiming under him, shall not derogate from the absolute 
sale and grant which he has made.” 

This decision has so shaken the authority of Pyer v. Carter, 
that the latter case has since generally heen considered as over- 
ruled. The editor of the last edition of Mr. Gale’s work feels 
constrained to qualify a good deal the statements in former 
editions, and admits, in the preface, that the doctrine of the 
author, “ which derived some support from Pyer v. Carter, has 
been overruled.” In the more recent. case of Crossely v. Light- 
owler Lord Chelmsford, after quoting from Lord Westbury’s 
judgment, says, “I entirely agree with this view. It appears to 
me to be an immaterial circumstance that the easement should be 
apparent or continuous, for non constat that the grantor does not 
intend to relinquish it unless he shows the contrary by expressly 
reserving it.” In Morland v. Cook,? Lord Romilly makes some 
obiter criticisms upon Lord Westbury’s opinion, and defends his 
own judgment in Suffield v. Brown. 

In Randall v. McLaughlin? Mr. Justice Hoar said, “ The 
authority of Pyer v. Carter, the leading English case on which 
the plaintiff relies, was wholly denied by the Chancellor of England 
in the opinion given in Suffield v. Brown, which contains an 
elaborate review of the whole doctrine, resulting in conclusions 
substantially like those to which we came in Carbrey v. Willis.” 
In the recent case of Philbrick v. Ewing, this learned judge 
said, — 

“It is, indeed, well settled that a conduit or pipe to conduct 
water to a house will pass as appurtenant to a grant of the house. 
But an easement, where it is not expressly described in the 
conveyance, must actually belong to the estate conveyed, in order 


1 Law Rep. 2 Ch. 478, 486. 2 Law Rep. 6 Eq. 252, 265. 
3 10 Allen, 366, 368. 4 97 Mass. 183. 
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to pass by implication. The rule is commonly stated to be, that 
the grantor conveys by his deed, as an appurtenance, whatever he 
has the power to grant, which is practically annexed to the granted 
premises at the time of the grant, and is necessary to their enjoy- 
ment in the condition of the estate at that time.” 

The cases of Suffield v. Brown and Carbrey v. Willis have 
been approved, and followed by the Supreme Court of Maine, in 
Warren v. Blake. 

It is apparent that no case supports the doctrine of the dispo- 
sition of the owner of two tenements to its fullest extent. It has 
been rejected as to ways. The only case to be found, which would 
seem to favor its application to lights, is Mr. Justice Troysden’s 
dictum in Palmer v. Fletcher. That was denied by Lord Holt soon 
afterward. As reported in Lord Raymond, in Tenant vy. Goodwin, 
that great judge said of this case: “If he had sold the vacant 
piece of land and kept the house, without reserving the benefit of 
the lights, the vendee might build against his house. But in the 
other case, where he sells the house, the vacant piece of ground is 
by that grant charged with the lights.” ? It will be remembered 
that in Palmer v. Fletcher, the lights were essential to the house. 
The same distinction is stated more in the form of a doubt in the 
Modern Reports.* Mr. Gale said of it, that this opinion of Lord 
Holt “ was probably founded on the civil law, whereas the doctrine 
of the English law is of French origin.” We are constrained to 
regard Lord Holt as the better authority, and his opinion, as 
reported by Lord Raymond, was adopted by Baron Channell, in 
White v. Bass, in the court which has looked with most favor 
on the French doctrine. It is certain that no such rule as regards 
lights will ever be adopted in this country. 

We think the result of the cases is this: the doctrine of the 
disposition of the owner of the two tenements, imposing servitudes 


upon their severance, has not been applied by courts to other than 


permanent continuous easements, like drains, conduits, and aque- 
ducts. In all these latter cases, previous to 1839, the easements 
were sustained, either upon the ground of actual necessity for 
the enjoyment of the principal grant, or of their being de facto 
annexed as an appurtenance or as parcel of the dominant estate. 
Since then, while many judges have seemingly approved the theory 


1 54 Maine, 276. 2 2 Ld. Raym. 1098. 
8 6 Mod. 314. 47H. & N. 722. 
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of the French law, they have only applied it to those cases in 
which the easement was of such a character that it might be 
regarded under some circumstances as appurtenant to or parcel 
of the dominant estate, and have rejected it in others.? 

Now we think this is rejecting the entire doctrine. If the 
destination du pére de famille has any applicability at all in our 
law, we do not see why it should not apply to ways and lights, 
and to such easements as that claimed in Suffield v. Brown, as 
well as to drains. The truth is that the whole derivation of our 
law from this, is as Lord Westbury said, a mere fanciful analogy. 
Of course, the rights of an owner of property to stamp almost 
any character upon it, and to impose this as a burden upon it, in 
whosever hands the property may come, is unquestionable. But 
he must do this by means recognized by the common law. He may 
accomplish this, either by such an arrangement of the property 
that the easement is an actual and vital necessity, as in the case 
of mutual support, or by making the easement actually part and 
parcel of the premises, or by proper grant or reservation in the 
deeds of conveyance. But if we go beyond this, we shall find 
ourselves bewildered by difficulties, which the principles of our 
law do not remove. All rules of conveyance, and of evidence 
will be undermined, and infinite confusion follow attempts to 
remedy by principles borrowed from foreign codes, inconveniences 
arising from omissions and blunders of parties to conveyances. 

The whole duty of the court in these cases is to give effect to 
the intention of the parties. In all questions arising under deeds 
and written contracts, it has always been the policy of the law to 
look for this intention in the instrument itself. In the case of an 
easement like a drain, where the owner of the dominant and 
- servient estate sells the latter, his omission to take notice of the 
drain, would seem to be the best evidence of his intention to 
abandon it. He can abandon it if he wishes to, and it is a new 
principle to make it necessary for his grantor to show actually 
that he did abandon it by express words, instead of throwing the 
burden upon the grantor to prove that he did not, and to show 
some reason why his deed shall not have its ordinary effect. If 
the drain is actually parcel of the premises retained, of course it is 
not conveyed away any more than the premises themselves are ; 
if it is of actual necessity, the law will not presume that the owner 


1 Lord Romilly’s judgment in Suffield v. Brown is an exception. 
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intended to part with it, without something more than the ordinary 
conveyance of the servient estate, as evidence of such intention, 
But this latter principle, even in the case of landlocked estates, 
was adopted after much doubt and with some reluctance, and it is 
certainly difficult to reconcile it with the old principles of the 
common law. Farther than this, it is. not necessary to go, and is 
not safe to go. 
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Nov. 26 anp 27, 1868, anp May 10, 1809. 


(Before Ketiy, C. B., Kearine, Bytes, and M. Sirn, JJ.; and 
CHANNELL, BB.) 


RepHeAD v. THe Miptanp Rartway Company. 


There is no contract either of general or limited warranty and insurance undertaken 
by a carrier of passengers. He contracts and is obliged only to take due care, 
including in that term the use of skill and foresight, to carry the passenger safely, 
and negligence alone is a breach of this contract. 

“Due care” means a high degree of care, and casts on carriers the duty of exercising 
all vigilance to see that whatever is required for the safe conveyance of their pas- 
sengers is in fit and proper order. But this duty will not make carriers responsible 
for injuries to passengers arising from a latent defect in the machinery they are 
obliged to use, which no human skill or care could either have prevented or 
detected. 


Semble, that even in the case of common carriers of goods, there is no warranty on the 
part of the carriers that their carriages are roadworthy. 


In this case, the declaration alleged that the defendants were carriers of 
passengers by railway, from Nottingham to South Shields, for reward, and 
that the plaintiff became their passenger, to be safely carried by them as 
such carriers, in a certain train of carriages from Nottingham to South 
Shields aforesaid for reward ; that the defendants managed and conducted 
the train so negligently, and took so little and such bad care in providing a 
proper and safe carriage, and were so careless and negligent in examining 
from time to time the wheels of the carriage in which the plaintiff was, &c., 
that by reason thereof the carriage was broken to pieces, and the plaintiff 
injured. 

Plea, not guilty. 

The case was tried before Lusu, J., at the Durham Spring Assizes 
1866, when it appeared that the plaintiff took a second-class ticket as pas- 
senger from Nottingham to South Shields, on the 4th of May, 1865, and 
travelled by express train. During the journey the carriage in which the 
plaintiff was ran off the line, broke away from the first part of the train, 
and rolled over, thereby severely injuring the plaintiff. On the part of the 
railway company, it was proved that the accident was caused by the giving 
way of one of the wheels of the carriage in which the defendant was, 

Norr.— This case is reprinted from the ‘‘ Law Times Reports,” New Series, vol. 
2, p. 628, where the arguments are given more at length than in the “Law Reports.” 
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owing to a defect in the welding of the tire, caused by an air-bubble ; that 
the defect was not discoverable by the eye or the ear; that the wheels 
were examined during the journey, in the usual way, by inspection and 
sounding them with a hammer; that the tire of the wheel in question was 
of the usual thickness, and that such defects might exist without any fault 
on the part of the manufacturer. 

The learned judge left it to the jury to say whether there was any evi- 
dence of negligence on the part of the defendants in not detecting the fault 
in the wheel, or whether the accident was not one of those to which all are 
subject, in which, though injuries arise, no one is chargeable in law for the 
consequences; and he directed them that if the defect in the wheel could 
not be detected either by the eye or the ear, then there was no negligence 
on the part of the defendants. The jury found a verdict for the defendants. 
A rule nisi having been obtained for a new trial on the ground of misdi- 
rection, Aspinall, Q. C. and Kemplay, on the 20th June, 1866, showed 
cause against the rule, Manisty, Q. C. and 7. Jones arguing in support of 
it. The majority of the Court of Queen’s Bench (MeLtor and Lusn, JJ.) 
discharged the rule, BLacksury, J., dissenting and being of opinion that 
there is an obligation on a carrier of passengers to provide, at his peril, a 
vehicle in fact reasonably sufficient for the journey, and that he is respon- 
sible for the consequences of any insufficiency, though arising from a latent 

_ defect. (See the case reported in the court below, 16 L.T. Rep. n.s. 
485.) This judgment was appealed against, but the appeal was subse- 
quently abandoned, and a special case raising shortly the point for decision 
was stated as follows :— 

The action was brought by the plaintiff to recover damages from the 
defendants for injuries sustained by him whilst travelling as a passenger by 
railway from Nottingham to South Shields, in consequence of negligence 
alleged to have been committed by the defendants. The plaintiff took a 
second-class ticket, and the carriage in which he was travelling got off the 
line and was upset, and the plaintiff received injuries therefrom. The 
cause of the carriage getting off the line and upsetting was the breaking 
of the tire of one of the wheels, and such breaking arose from a latent 
defect in the tire, which was not attributable to any fault on the part of the 
manufacturer, and could not be detected previously to the breaking of 
the tire. The question for the opinion of the court is whether the plaintiff 
was entitled to recover in the action. 

The Court of Queen’s Bench, without hearing arguments on the special 
case, gave judgment for the defendants, and on this judgment, error was 
now brought. 


Nov. 26 and 27, 1868. — Manisty, Q. C. (with whom was C. Crampton) 
for the plaintiff. The question is whether a carrier of passengers for 
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reward does not warrant that his carriage is de fucto fit for the purpose 
of carrying; if he does so warrant, then a latent defect in the carriage 
which renders it de facto unfit for the purpose, amounts to a breach of that 
warranty; and knowledge or ignorance on the part of the carrier of 
the existence of the defect is immaterial. In the first place, as between 
the manufacturer of the carriage and the company which purchase it, there 
is an implied warranty that the carriage is absolutely fit for the purpose 
of carrying passengers. In Brown vy. Edgington, 2 M. & Gr. 279, where 
a wine merchant ordered a crane rope of a dealer in ropes, who also repre- 
sented himself as a manufacturer of them, and the dealer’s foreman there- 
upon ascertained the nature and dimensions of the rope required, and the 
purpose for which it was required, and the dealer then sent an order to his 
manufacturer, who employed a third party to make the rope, it was held in 
an action by the wine merchant against the dealer to recover damage 
resulting from the insufficiency of the rope, that the dealer, as between 
him and the wine merchant was to be considered as the manufacturer of 
the rope, and that an implied warranty arose out of the contract that the 
rope was a fit and -proper one for the purpose for which it was ordered ; viz., 
for lifting pipes of wine out of a cellar. Trypat, C. J., said, “It appears 
to me to be a distinction well proved, both in reason and on authority, that 
if a party purchases an article upon his own judgment, he cannot afterwards 
hold the vendor responsible, on the ground that the article turns out to be 
unfit for the purpose for which it was required ; but if he relies upon the 
judgment of the seller, and informs him of the use to which the article is 
to be applied, it seems to me the transaction carries with it an implied 
warranty that the thing furnished shall be fit and proper for the purpose 
for which it was designed.” And Mavte, J. adds, “ Supposing that the 
accident had happened in consequence of the rope having been improperly 
fixed to the crane, it is clear the defendant would have been liable. I do 
not see why he should be answerable in that event, and not for a defect 
in the rope itself” In Lyon v. Mells, 5 East, 428, it was held that a 
carrier by water contracting to carry goods for hire impliedly promises that 
the vessel Shall be tight and fit for the purpose, and is answerable for 
damage arising from leakage, even though he had given notice “ that he 
would not be answerable for any damage unless occasioned by want of ordi- 
nary care in the master or men of the vessel.” Lord ELLensoroven, C. J., 
in delivering the judgment of the court, says, “In every contract for the 
carriage of goods between a person holding himself forth as the owner of a 
lighter or vessel ready to carry goods for hire and the person putting goods 
on board or employing his vessel or lighter for that purpose, it is a term of 
the contract on the part of the carrier or lighterman, implied by law, that 
his vessel is tight and fit for the purpose or employment for which he offers 


and holds it forth to the public; it is the very foundation and immediate 
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substratum of the contract that it is so; the law presumes a promise to 
that effect on the part of the carrier without any actual proof; and every 
reason of sound policy and public convenience requires that it should be so. 
.. + The declaration avers a breach that the lighter was not tight and capable 
of carrying the yarn safely ; and the facts stated support the breach so 
alleged, by showing that the vessel was leaky and had nearly sunk in the 
dock before the yarn could be unloaded from the lighter into the sloop. 
This we consider as personal neglect of the owner, or more properly as a 
non-performance on his part of what he had undertaken to do; viz., to 
provide a fit vessel for the purpose.” This reasoning is exactly in point in — 
the present case. [Kexty, C. B.— But that was not a case of a latent 
and undiscoverable defect, which it was not negligence to be ignorant of.] 
In Jones y. Bright, 5 Bing. 533, where the plaintiff purchased from the 
warehouse of the defendant, a manufacturer, copper for sheathing a ship, 
and the copper in consequence of some intrinsic defect, the cause of which 
was not proved, lasted only four months instead of four years, the average 
duration of such an article, it was held that the plaintiff was entitled to 
damages. Best, C. J., after stating the facts, says, “‘ I wish to put the case 
on a broad principle. Ifa man sells an article, he thereby warrants that it 
is merchantable, that it is fit for some purpose. This was established in 
Laing v. Fidgeon. I he sells it for a particular purpose, he thereby war- 
rants it fit for that purpose; and no case has decided otherwise, although 
there are doubtless some dicta to the contrary. Reference has been made 
to cases on warranties of horses; but there is a great difference between 
contracts for horses and a warranty of a manufactured article. No pru- 
dence can guard against latent defects in a horse ; but by providing proper 
materials, a merchant may guard against defects in manufactured articles ; 
as he who manufactures copper may by due care prevent the introduction 
of too much oxygen. ... Though the conduct of the defendants was most 
upright, the article they sold had certainly suffered in the manufacture. 
At all events, the warranty given by them is not satisfied, because the jury 
find that there is an intrinsic defect in an article manufactured by them.” 
In Shepherd v. Pybus, 3 M. & Gr. 868, it was-held that upon the sale of a 
barge by the builder, a warranty that it is reasonably fit for use is implied 
notwithstanding the written agreement of sale is silent as to any warranty. 
In Jones vy. Just, Law Rep. 3 Q. B. 197; 18 L. T. Rep. n. s. 208, the 
court held there was an implied warranty of the merchantable quality of 
certain Manilla hemp for the purchase of which the plaintiff contracted 
with the defendant, and Me.ior, J., in delivering the judgment of the 
court, said, “ We are of opinion that there is a great distinction between the 
present case and the sale of goods in esse, which the buyer may inspect, and 
in which a latent defect may exist, although not discoverable‘on inspection.” 
That learned judge classifies the various cases which bear on the subject, 
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the fourth class being “ where a manufacturer or dealer contracts to supply 
an article which he manufactures or produces, or in which he deals, to be 
applied to a particular purpose, so that the buyer necessarily trusts to the 
judgment or skill of the manufacturer or dealer, there is in that case an 
implied term or warranty that it shall be reasonably fit for the purpose 
to which it is to be applied (Brown v. Edgington, Jones v. Bright). In 
such a case the buyer trusts to the manufacturer or dealer, and relies upon 
his judgment and not upon his own.” This is the first step in the argu- 
ment on behalf of the plaintiff. [M. Sarrn, J.— What do you say would 
be the measure of damages in an action against the manufacturer by the 
carrier? ] The case is analogous to that of a person selling to another 
what he has himself purchased with an express or implied warranty; in 
such a case if damages are recovered against the person selling, he can 
recover them from the person who sold to him. In Lewis v. Peake, 7 
Taunt. 153, it was held that if the buyer of a horse with a warranty, 
relying thereon, resells him with a warranty, and being sued thereon by 
his vendee, offers the defence to his vendor, who gives no directions as to 
the action, the plaintiff defending that action is entitled to recover from his 
vendor the costs of the action as well as the damages recovered as part of 
the damage occasioned by his breach of warranty. [M. Srru, J.— Ac- 
cording to this argument, the manufacturer must pay all the damages 
sustained, any number of years after he has sold the articles.}] Unless 
some statute of limitation intervenes, the damages naturally resulting from 
the breach of warranty are recoverable. The next and more direct 
question is whether a carrier for hire is not liable for any injury sustained 
by a passenger through a defect in the carriage. In Bremner v. Williams, 
1 Car. & P. 414, it was held that every stage-coach proprietor impliedly 
undertakes that his coach shall be sufficiently secure to perform the journey 
it undertakes ; and Best, C. J., rests his decision on the ground of a 
warranty by the carrier. “The declaration,” he says, “states that the 
defendant undertook to carry the plaintiff safely. There is no express 
uudertaking that the coach shall be sound, nor is it necessary, for I con- 
.sider that every coach proprietor warrants to the public that his stage 
coach is equal to the journey it undertakes. The counts go on to charge 
negligence, and the case may be decided on that ground also.” [Keratine, 
J.—I see that my brother Blackburn, though giving judgment in your 
favor in the court below, did not attach much weight to that case.] In 
Sharp v. Grey, 9 Bing. 457, it was distinctly laid down that a coach pro- 
prietor is bound to convey his passengers in roadworthy vehicles, and if an 
accident happen from a defect in construction, the proprietor is liable, 
although the defect be out of sight, and not discoverable upon ordinary 
examination. GaAsELEE, J., says: “The burden lay on the defendant to 
show that there had been no defect in the construction of the coach; 
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whether there had been or not was a question of fact on which the jury 
have determined ;” and Bosanquet, J.: “ The Chief Justice held (at the 
trial) that the defendant was bound to provide a safe vehicle, and the ac- 
cident happened from a defect in the axletree. If so, when the coach 
started it was not roadworthy, and the defendant is liable for the con- 
sequences, upon the same principle as a ship-owner who furnishes a vessel 
which is not seaworthy.” ALprrson, J., adds, “ The injury in the present 
case appears to have been occasioned by an original defect of construction ; 
and if the defendant were not responsible, a coach proprietor might buy ill- 
constructed or unsafe vehicles, and his passengers be without remedy.” 
If the law is not as the plaintiff contends, the passenger is without 
remedy, for he cannot proceed against the manufacturer for breach of his 
warranty to the carrier, there being no privity between the passenger and 
the manufacturer ; whilst, on the other hand, if the carrier is held liable to 
the passenger, he has his remedy over against the manufacturer. That 
the carrier is liable for an injury to a passenger caused by a defect in the 
vehicle of any kind whatever must be taken to have been decided by 
the case last quoted. It was so understood by CressweE Lt, J., in Benett v. 
The Peninsular Steam-packet Oo.,6 C. B. 782, who says that it goes a 
little further than deciding that a coach proprietor is bound to use all 
ordinary care and diligence to provide a safe vehicle; “it lays it down 
that he is bound at all events to provide a sound coach.” So in Israel v. 
Clark, 4 Esp. 259, Lord Ettensoroven, C. J., held a coach proprietor 
“bound by law to provide a sufficient carriage for the safe conveyance of 
the public who had occasion to travel by them. At all events he would 
expect a clear landworthiness in the carriage itself to be established.” 
In Burns vy. The Cork and Bandon Railway Co., 13 Ir. Com. Law, 543, in 
answer to an action for not carrying a passenger safely, it was pleaded that 
a fracture occurred in a crank pin in one of the wheels of the locomotive 
engine, occasioned by an original defect in the material and construction of 
such crank pin, which defect before the fracture occurred was not capable 
of being detected by the defendants upon due examination, and that the 


crank was purchased with the engine in due course of business from com- _ 


petent manufacturers, and that before the commencement of the journey 
the defendants duly examined the engine and crank pin, and had not any 
notice of the defect in the same. The court held the plea bad, Picort, C. 
J., observing “although a carrier of passengers does not warrant the safety 
or the due arrival of his passengers, yet I consider that he must be con- 
sidered as warranting that the vehicle in which he conveys them is, at the 
time of the commencement of the journey, free from all defects, at least as 
far as human care and foresight can provide, and perfectly roadworthy.” 
[M. Sauru, J.— The words “ perfectly roadworthy” must be qualified by 
the previous words “as far as human care and foresight can provide.” ] 
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In the American case of Alden v. The New York Central R. R. Co., 
26 N. Y. 102, it was expressly decided that a common carrier is 
bound absolutely and irrespectively of negligence to provide roadworthy 
vehicles, and, consequently, that a railway company is liable for injuries to 
a passenger caused by a crack in the iron axle of a car, although the defect 
could not have been discovered by any practicable mode of examination. 
Goutp, J., said, “in regard to what has been called the negligence of 
railroad companies in not providing safe axles for their cars, the only case 
in our own courts which professes to fix any rule is that of Hegeman v. 
The Western R.R. 3 Kern. 9. The result of that case held, in sub- 
stance, that the company was responsible, both for the manufacturer’s 
possessing the requisite skill, and for his actual exercise of that skill in 
each particular axle ;” ‘and, after referring to Sharp v. Grey, as deciding 
that the carrier must be held accountable in every event to furnish a 
roadworthy coach, he adds, “ And, though this may seem a hard rule, 
it is probably the best that can be laid down, since it is plain and of easy 
application, and, when once established, is distinct notice to all parties of 
their duties and liabilities. And, practically, it will be likely to work no 
more burdensome results to carriers of passengers than to leave them, with 
an uncertain criterion of responsibility, to the trouble and expense of 
strongly litigated contests before juries.” [Bramwe ti, B.— The case 
of Sharp v. Grey seems to have governed the decision in that case.] The 
principle that a common carrier of passengers is bound to provide road- 
worthy vehicles, irrespectively of any question of negligence, was also laid 
down in the subsequent case of McPadden v. The New York Central 
R.R. Co., 47 Barb. 247. “This,” said Jonnson, J., p. 252, “is a 
simple, plain, and eminently sensible rule, and it should be applied in 
all cases falling clearly within the principle.” [Bramweti, b.—In 
ordinary contracts between parties, they undertake only for the exercise 
of a reasonable amount of care and skill; e. g., in the case of an attorney 
and client. Why should not the same rule be applicable to the case of 
carrier and passenger?] It may be asked, in reply, why the rule applicable 
_to carriers of goods should not be held applicable to carriers of passengers. 
[Bramwe tt, B.— Because, in the case of carriers of goods, there is an 
ancient peremptory common law rule by the custom of the realm, rendering 
the carrier liable, certain perils excepted.] The reason of the distinction 
between the two cases is that passengers are free agents, and, therefore, not 
under the control of the carrier in the same absolute manner that goods are ; 
therefore he has been held to be an insurer in the one case and not in the 
other. But the reason of that distinction does not apply in the present 
case, for the passengers on railways are entirely under the control of the 
carrier; they are locked into the trains, and can do nothing for themselves. 
The rule which applies to carriers of goods should therefore be held ap- 
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plicable to railway companies. The greater value of human life than of 
goods, is an additional reason for holding them liable. “I own,” says 
BLacksurw, J., in the court below, “I see nothing to diminish the obli- 
gation to provide a reasonably safe vehicle in the fact that it is to be 
provided for the safety of life and limb, and not merely of property.” 
Kemplay (with him Aspinall, Q. C.), for the defendants. — There is no 
analogy between the cases cited as to the warranty of manufactured articles 
supplied to purchasers, and the present case. ‘The railway company does 
not, as the manufacturer does, contract to supply any article, but only to 
perform certain services which they must exercise the utmost care and 
diligence in discharging. And none of the cases have gone the length of 
deciding that in supplying goods for a particular purpose there is an abso- 
lute warranty under such circumstances as those of the present case. In 
Brown vy. Edgington, 2 M. & Gr. 279, the chief question argued was 
whether the defendant was exonerated from liability because he had not 
manufactured the rope himself, but had procured it from a rope-maker ; 
and it is admitted that the railway company, in the present case, would not 
be exonerated from liability on the ground of their not having themselves 
manufactured their carriages, but having procured them from a manufacturer 
who was guilty of negligence in constructing them. In Shepherd vy. Pybus, 
3 M. & Gr. 868, it was only held that the barge must have been “ reasonably 
fit” for the purpose intended. The declaration in Lyon v. Mells, 5 East, 428, 
was framed on an express contract that the vessel was tight and capable 
of carrying the yarn. In Bremner vy. Williams, 1 Car. & P. 414, it was 
clearly proved that there had been gross negligence on the part of the 
carrier; the attention of the driver had been called to the condition of 
the dickey of the coach before the accident occurred. In Sharp v. Grey, 
9 Bing. 457, Tinpat, C. J., at the trial, left it to the jury to say whether 
there had been on the part of the defendant that degree of vigilance which 
was required by his engagement to carry the plaintiff safely; it was not 
pretended that the defect in the axletree was such as could not have been 
foreseen and guarded against ; and the remark made by ALDERSON, J., that 
“Tf the defendant were not responsible, a coach proprietor might buy ill- 
constructed or unsafe vehicles, and his passengers be without remedy,” goes 
no further than this, that the carrier is responsible for negligence on the 
part of the manufacturer of the vehicle. The remarks made by Cress- 
WELL, J., in Benett v. The Peninsular Steam-packet Co., as to the effect 
of Sharp v. Grey, amount to a mere obiter dictum, and the interpretation 
given by it was not necessary to the decision of the case before him. In 
Israel v. Clark, 4 Esp. 259, the question was whether the allegation in the 
declaration that the coach had been overloaded was sufficiently met, by 
proving that no more passengers were on the roof at the time than were 
allowed by Act of Parliament. The judgment of Picor, C. J., in Burns v. 
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Cork and Bandon Railway Co., 13 Ir. Com. Law, 543, favors the present 
defendants’ contention, instead of making against it. Many cases show 
that the sole foundation of actions against carriers is negligence. In Aston 
v. Heaven, 2 Esp. 533, it is laid down that coach-owners are not liable for 
injuries happening to passengers from accident or misfortune where there 
has been no negligence or default in the driver. Eyre, C. J., says, “ The 
action is founded entirely in negligence. . . . I am of opinion the cases of 
the loss of goods by carriers and the present are totally unlike. When 
that case does occur, he (counsel for plaintiff) will be told that carriers of 
goods are liable, by the custom, to guard against frauds they might be 
tempted to commit, by taking goods intrusted to them to carry, and then 
pretending they had lost or been robbed of them; and because they can 
protect themselves; but there is no such rule in the case of the carriage 
of the persons. This action stands on the ground of negligence alone.” 
In Christie v. Griggs, 2 Camp. 79, MansFIe.p, C. J., says, “I think the 
plaintiff has made a prima facie case by proving his going on the coach, 
the accident, and the damage he has suffered. It now lies on the other 
side to show that the coach was as good a coach as could be made, and the 
driver was as skilful a driver as could anywhere be found,” which would 
be ineffectual to exonerate him if the present plaintiff’s contention is cor- 
rect, “as the driver had been cleared of every thing like negligence, the 
question for the jury would be as to the efficiency of the coach. If 
the axletree was sound, as far as the human eye could discover, the de- 
fendant was not liable. There was a difference between a contract to 
carry goods and a contract to carry passengers. For the goods the carrier 
was answerable at all events; but he did not warrant the safety of the pas- 
sengers. His undertaking as to them went no further than this, that as 
far as human care and foresight could go, he would provide for their safe 
conveyance.” In Crofts vy. Waterhouse, 3 Bing. 319, the court made abso- 
lute a rule for a new trial because the judge at the trial, instead of leaving 
it to the jury to find whether there was any negligence, told them that the 
coachman having gone out of the road, the plaintiff was entitled to a 
verdict. “This action,” said Best, C. J., “cannot be maintained unless 
negligence be proved, and whether it be proved or not is for the deter- 
mination of the jury, to whom, in this case, it was not submitted;” and 
Park, J., “The distinction between carriers of goods and carriers of 
passengers was not sufficiently left to the jury. A carrier of goods is liable 
in all events except the act of God, or the king’s enemies: a carrier of pas- 
sengers is only liable for negligence.” In Grote v. The Chester and Holy- 
head Railway Co.,2 Exch. 251, where the plaintiff was injured by the 
breaking down of a bridge over which the train passed, it was held to be a 
proper question for the jury whether the company had engaged the services 
of competent engineers who had adopted the best method and had used the 
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best materials, and that if the company had done so, it would not be liable. 
“Tt does not, at present, distinctly appear,” said PoLLock, C. B., “ whether 
or not the attention of the jury was directed to the proposition that if a 
party in the same situation as that in which the defendants are, employ 
a person who is fully competent to the work, and the best method is 
adopted, and the best materials are used, such party is not liable for the 
accident. If the jury have been directed in conformity with this rule, 
there is no ground for the present application,” which was one for a rule 
for a new trial. In Story on Bailments and Angell on the Law of Car- 
riers, the same doctrine is laid down. The American authorities are not 
consistent. In Hegeman v. The Western R.R. 3 Kern. 9, the principle of 
law was laid down thus: that the company was responsible in damages to 
a passenger injured by the breaking of one of the axles of a carriage in 
consequence of a latent defect, although it purchased the car from skilful 
makers, and the axle was procured from a manufacturer of skill and 
reputation, if the defect could have been discovered in the process of 
manufacturing the axle or car by the application of any test known to 
men skilled in such business. The defect in the present case, as stated in 
the case, arose from a latent defect in the tire, which was not attributable 
to any fault on the part of the manufacturer, and could not be detected 
previously to the breaking of the tire. The judgment in Alden v. The New 
York Central R.R. Co., 26 N. Y. 102, seems to have proceeded on a 
misunderstanding of what had been decided in the case of Hegeman v. 
The Western R.R. MecPadden v. The New York Central R.R. Co., 47 
Barb. 247, is, in reality, an authority in favor of the defendants. There 
the cause of the accident and the injury to the plaintiff was a broken rail, 
which threw the car, in which the plaintiff was, from the track. It ap- 
peared that an express train had passed over the place where the rail was 
broken, only a short time previous, and that there had been no examination 
of the track between that time and the time of the accident in question. 
The plaintiff having been nonsuited at the trial, the court granted a new 
trial on the ground that the question should have been left to the jury to 
determine whether the broken rail was in a sound condition at the time the 
train, in which the plaintiff was, came upon it. “It is claimed by the de- 
fendant’s counsel,” said Jounson, J., “that all the evidence shows that the 
rail was then in a safe condition, and that it broke under the train on 
which the plaintiff was riding. The most that can fairly be claimed, is 
that the evidence tended to establish this. It does not prove it conclu- 
sively, and it should have been left to the jury to draw the inference.” 
The judgment proceeds on the assumption that if the rail had been broken 
at the moment the train in which the plaintiff was travelling passed over 
it, the railway company would not have been liable; and the question of 
the time at which the rail broke would have been immaterial if there were 
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an absolute warranty. In Warner v. The Erie Railway Co., 49 Barb. 558, 
the question was quite different from the present, being between the railway 
company and one of its servants; and the same remark applies to the case 
of Faulkner vy. The Erie Railway Oo., 49 Barb. 324. In Ford v. London and 
South-Western Railway Co.,2 F. & F. 730, 732, Erve, C. J., says, “ The 
action is grounded on negligence. The railway company is bound to take 
reasonable care, to use the best precautions in known practical use for se- 
curing the safety and convenience of the passengers.” In Stokes v. The 
Eastern Counties Railway Co., 2 F. & F. 691, 693, Cocksurn, C. J., di- 
rected the jury thus: “ You are entitled to expect at the hands of a rail- 
way company all that skill, care, and prudence can do to protect the public 
against danger and accidents ; but you must carry that principle into appli- 
cation as reasonable men. . . . If you are of opinion that the flaw or crack 
had become visible prior to the accident, that upon careful examination, 
not with the aid of scientific authorities and scientific instruments, but on an 
ordinary, reasonably proper, and careful examination, such as all feel ought 
to be made before the engines are used, on which the safety of a whole 
train may depend, this flaw might have been discovered, and that either the 
examination did not take place, or if it did, and the flaw was discovered, 
but the man with careless disregard of his own safety and of others whose 
lives and limbs might be involved, treated all this with supine and reckless 
indifference, then undoubtedly there is negligence established for which the 
company are, and ought to be, responsible.” Manser v. The Eastern Coun- 
ties Railway Co., 3 L. T. Rep. n. s. 585, is a decision to the same effect. 
In Amies vy. Stevens, 1 Stra. 128, Prarr, C. J., held the defendant not 
answerable for damage to goods carried on his hoy, the hoy on coming 
through a bridge being sunk by a sudden gust of wind, “for though the 
defendant ought not to have ventured to shoot the bridge, if the general 
bent of the weather had been tempestuous; yet this being only a sudden 
gust of wind had entirely differed the case; and no carrier is obliged to 
have a new carriage for every journey: it is sufficient if he provides one 
which, without any extraordinary accident (such as this was), will probably 
perform the journey.” As to the analogy of the warranty implied in cases 
* of the sale of manufactured articles, it was held in Bluett v. Osborne, 1 Stark. 
384, that if a bowsprit, which at the time of sale appears perfectly sound, 
after being used some time, turns out to be rotten, in the absence of fraud 
the vendor is entitled to recover from the purchaser what the bowsprit was 
apparently worth at the time of delivery.” A person who sells, said Lord 
C. J., “impliedly warrants that the thing sold shall answer 
the purpose for which it is sold; in this case the bowsprit was apparently 
good, and the defendants had an opportunity of inspecting it. No fraud is 
complained of, but the bowsprit turned out to be defective upon cutting it 
up.” A similar view is taken by Best, C. J., in Jones v. Bright, 5 Bing. 
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533, and it rests on the principle that where the defect is one which might 
have been discovered and prevented, the party is liable, but not otherwise. 
[Kexty, C. B.— No inconvenience can result from the doctrine in such a 
case, because the purchaser, if he wish, can always require an absolute 
warranty of the article which he purchases.] With reference to the argu- 
ment derived from the implied warranty of sea-worthiness of a ship, the law 
implies only such a degree of sea-worthiness as a prudent man exercising 
all the care he can is able to give to the ship, and that varies with the 
advance of science. “A ship,” says Erue, J., 4 H. L. Cas. 384, “ before 
setting out on the voyage, is sea-worthy, if it is fit in the degree which a 
prudent owner uninsured would require to meet the perils of the service it 
is then engaged in, and would continue so during the voyage, unless it met 
with extraordinary damage ;” and in Foley v. Tabor, 2 F. & F. 663, 671, 
the same learned judge says, “ sea-worthiness is a word of which the import 
varies with the place, the voyage, the class of ship, or even the nature of 
the cargo.” The result is not to be taken as the test of whether all reason- 
able care had been taken. In Bowen v. New York Central R.R. Co., 18 
N. Y. 408, where the judge at the trial directed the jury that “the law 
presumes that the overturning of the car, and the consequent injury to 
the plaintiff, resulted from the defendants’ negligence, and that this pre- 
sumption can only be rebutted by evidence on the part of the carrier that 
the accident occurred from circumstances against which human prudence 
and foresight could not guard,” on motion for a new trial, which was re- 
fused by the court, Jonnson, J., says, “The criticism upon the rule is 
founded upon what I consider a misinterpretation of the language of the 
judge. He must not be understood to say that, if the jury looking back at 
the circumstances of an accident, can see that some course of conduct or 
precaution would have prevented its occurrence, the carrier is liable for 
having failed to have pursued that course, or omitted that precaution. In 
this sense, and in this sense only, is the position of the defendants’ counsel 
accurate, that human prudence and foresight can guard against eyery 
danger not resulting from the act of God or public enemies. The judge 
was speaking of prudence and foresight to be exercised before the accident, 
and without knowledge that it was about to occur. . . . He said in sub- 
stance that the utmost prudence and foresight were to be manifested in 
guarding against accident. In this he was sustained by the language of the 
elementary books and the cases.” 

Manisty, Q. C., in reply. — It is practically impossible for passengers to 
make express contracts with the railway companies on whose lines they 
travel. The contract to provide a landworthy carriage is implied by law, 
and is broken the moment the carriage proves to be defective. If the exist- 
ence of a latent defect in the carriage is the result of negligence on the 
part of the manufacturer, the railway company, it is acknowledged, is lia- 
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ble to the passenger for injuries caused by the defect, because the law 
implies a contract or warranty out of the duty which they undertake. 
[Ketty, C. B.— But how can you raise a contract out of a duty which 
cannot be performed? If there is such a contract as you contend for, it 
must be one which goes far beyond a duty. There can be no duty to dis- 
cover the undiscoverable.] If there is a defect owing to negligence on the 
part of the manufacturer, the defendants would bediable for its consequences, 
even though they themselves could not have discovered it: why should they 
not be equally liable for the results of a defect which the manufacturer could 
not discover? No valid reason can be assigned why the liability of a car- 
rier of goods should be greater than that of a carrier of passengers in such 
a case as the present, where the passengers, once closed up in the carriages, 
have no power to do any thing for themselves, and are as much under the 
absolute control of the railway company as parcels of goods are. Such 
carriers of passengers should a fortiori be held to be insurers, their duty 
being so much more grave and important than that of carriers of goods. 
If on the first using of a carriage it broke down owing to a latent and undis- 
coverable defect like that in the present case, could the manufacturer make 
the purchaser pay the price for it? could it, under such circumstances 
be said to be reasonably sufficient for the purposes intended? The judg- 
ment of Best, C. J., in Crofts v. Waterhouse, 3 Bing. 319, supports the 
plaintiff ’s case. He says (p. 321), “The coachman must have competent 
skill, and must use that skill with diligence; he must be well acquainted 
with the road he undertakes to drive; he must be provided with steady 
horses ; a coach and harness of sufficient strength, and properly made; and 
also with lights by night. Ifthere be the least failure in any one of these things 
the duty of the coach proprietors is not fulfilled, and they are answerable 
for any injury or damage that happens.” The carriage in the present case 
was not of sufficient strength for the journey undertaken, owing to the 
latent defect. In Bluett v. Osborne, 1 Stark, 384, as remarked by Mauce, J., 
in Brown v. Edgington, 2 M. & Gr. 279, there was a sale of the specific 
bowsprit, which was like the sale of a particular horse, and that was the 
ground of the decision. Our. adv. vult. 


May 10, 1869.— The judgment of the court was on this day delivered 
as follows by Montacue Situ, J.: In this case the plaintiff, a passenger 
for hire on the defendants’ railway, suffered an injury in consequence of 
the carriage in which he was travelling getting off the line and upsetting. 
The accident was caused by the breaking of the tire of one of the wheels 
of the carriage owing to a latent defect in the tire, which was not attribu- 
table to any fault on the part of the manufacturer, and could not be detected 
previously to the breaking. Does an action lie against the company under 
the circumstances? This question involves the consideration of the true 
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nature of the contract made between a passenger and a general carrier of 
passengers for hire. Itis obvious that, for the plaintiff on this state of 
facts to succeed in this action he must establish either that there is a war- 
ranty by way of insurance on the part of the carrier to convey the pas- 
senger safely to his journey’s end, or, as his learned counsel mainly insisted, 
a warranty that the carriage in which he travels should be in all respects 
perfect for its purpose, that is to say free from all defects likely to cause 
peril, although those defects were such that no skill, care, or foresight could 
have detected their existence. We are of opinion, after consideration of 
the authorities, that there is no such contract either of general or limited 
warranty and insurance entered into by the carrier of passengers, and that 
the contract of such a carrier and the obligation undertaken by him are to 
take due care, including in that term the use of skill and foresight, to carry 
the passenger safely. It of course follows that the absence of such care, in 
other words negligence, would alone be a breach of this contract ; and as the 
facts of this case do not disclose such a breach, and, on the contrary, nega- 
tive any want of skill, care, or foresight, we think the plaintiff has failed to 
sustain his action, and that the judgment of the court below in favor of the 
defendants ought to be affirmed. The law of England has, from the ear- 
liest times, established a broad distinction between the liabilities of common 
carriers of goods and of passengers. Indeed, the responsibility of the 
carrier to redeliver the goods in a sound state can attach only in the case 
of goods. This responsibility (like the analogous one of innkeepers) has 
been so long fixed, and is so universally known that carriers of goods 
undertake to carry on contracts well understood to comprehend this implied 
liability. If it had not been the custom of the realm, or the common law 
declared long ago, that carriers of goods should be so liable it would not 
have been competent for the judges in the present day to have imported 
such a liability into their contracts on reasons of supposed convenience. 
But this is, as it seems to us, what we are asked by the plaintiff to do in the 
case of carriers of passengers. The liability of the common carrier of goods 
attached upon the particular bailment of the goods to him in his capacity 
of common carrier, and the rules which govern the rights of bailors and. 
bailees of things are of course applicable only to things capable of bailment. 
The law, and the reasons for it, in the cases of bailments to carriers are 
found in the great judgment of Hott, J., in Coggs v. Bernard, Sm. L. Cas. 
189, 6th edit., and are thus stated: “ As to the fifth sort of bailment, viz., 
a delivery to carry or otherwise manage for a reward to be paid to the 
bailee — those cases are of two sorts, either a delivery to one that exercises 
a public employment or a delivery to a private person. First, if it be to a 
person of the first sort, and he is to have a reward, he is bound to answer 
for the goods at all events; and this is the case of the common carrier, 
common hoyman, master of a ship, &c., which case of a master of a ship 
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was first adjudged (26 Car. IT.) in the case of Mors v. Slue, Sir T. Raym. 
220; 1 Vent. 190, 238. The Jaw charges this person thus intrusted to 
carry goods against all events but acts of God, and of the enemies of the 
king: for though the force be never so great, as if an irresistible multitude 
of people should rob him, nevertheless he is chargeable. And this is a 
politic establishment contrived by the policy of the law for the safety of all 
persons, the necessity of whose affairs oblige them to trust these sorts of 
persons, that they may be safe in their ways of dealing, for else these car- 
riers may have an opportunity of undoing all persons that had any dealing 
with them by combining with thieves, &c., and yet doing it in such a clan- 
destine manner as would not be possible to be discovered. And this is the 
reason the law is founded upon in that point.” The same law is found in 
numerous text-books (some of which are referred to in the judgments of my 
brothers MeLior and Lusu in their judgments below), and has been acted 
on for centuries in the case of carriers of goods. The court is now asked 
to declare the same law to be applicable to contracts to carry passengers. 
The learned counsel for the plaintiff felt the difficulty of the attempt to 
apply the entire liability of the carrier of goods to the carrier of passengers ; 
but he contended for and mainly relied on the proposition that there was at 
least a warranty that the carriage in which the passenger travelled was 
roadworthy, and that the liability of the carriers of goods in this respect 
ought to be imported into the contract with the passenger. But first it is 
extremely doubtful whether such warranty can be predicated to exist in the 
contract of the common carrier of goods. His obligation is to carry and 
redeliver the goods in safety, whatever happens. In the words of Lord 
Hott, “he is bound to answer for the goods at all events.” Again, “ The 
law charges this person thus intrusted to carry goods against all events but 
acts of God and the enemies of the king;” and this broad obligation ren: 
ders it unnecessary to import into the contract a special warranty of the 
roadworthiness of the vehicle, for if the goods are safely carried and rede- 
livered, it would be immaterial whether the carriage was roadworthy or not ; 
and if the goods are lost or damaged the carrier is liable on his broad obli- 
gation to be answerable at all events, and it is unnecessary to inquire how 
’ that loss or damage arose. But however that may be, it is difficult to see 
upon what principle the contract of the carrier of goods, which on the 
hypothesis does not apply in its entirety to carriers of passengers, is to be 
dissected, and a particular part severed and attached to what, on the 
hypothesis, is another and different contract. It was contended that the 
reason which made it the policy of the law to impose the wider obligation 
on the carriers of goods applied with equal force to impose the limited war- 
ranty of the soundness of the carriage in favor of the passengers. The 
reason suggested was, as we understand it, that a passenger, when placed 
in a carriage, was as helpless as a bale of goods, and, therefore, entitled to 
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have for his personal safety a warranty that the carriage was sound; but 
this is not the reason, or any thing like the reason, given by Lord Hott 
for the liability of the carrier of goods. The argument founded on this 
reason, however, would obviously carry the liability of the carrier far beyond 
the limited warranty of the roadworthiness of the carriage in which the pas- 
senger happened to travel. His safety is no doubt dependent on the sound- 
ness of the carriage in which he travels, but in the case of a passenger on 
a railway it is no less dependent on the roadworthiness of the other car- 
riages in the same train, and of the engine drawing them ; on the soundness 
of the rails, of the points, of the signals, of the masonry ; in fact, of all the 
different parts of the system employed and used in his transport, and he is 
equally helpless as regards them all. If then, there is force in the above 
reason, Why stop short at the carriage in which the passenger happens to 
travel? It surely has equal force as to all these things; and, if so, it must 
follow as a consequence of the argument that there is a warranty that all 
these things shall be and remain absolutely sound and free from defects. 
This which appears to be the necessary consequence of the argument, 
although Mr. Manisty disclaims the desire to press it so far, tries the value 
of it. But surely if the law really be as it was contended to be, it would 
have been so declared long ago. No actions have been more frequent of 
late years than those against railway companies in respect of injuries sus- 
tained by passengers. Some of these injuries have been caused by accidents 
arising from defects in the rolling stock, others from defects in the perma- 
nent works. Long inquiries have taken place as to the causes of these 
defects, and whether they were due to want of care and skill, which would 
have been altogether immaterial if warranties of the kind contended for 
formed part of the contract. An obligation to use all due and proper care 
ig founded on reasons obvious to all, but to impose on the carrier the bur- 
den of a warranty that every thing he necessarily uses is absolutely free 
from defects likely to cause peril, when from the nature of the things defects 
must exist, which no skill can detect and the effects of which no care or fore- 
sight can avert, would be to compel a man by implication of law, and not by 
his own will, to promise the performance of an impossible thing, and would 
be directly opposed to two maxims of law, Lex non cogit ad impossibilia, 
Nemo tenetur ad impossibilia. If the principle of implying a warranty is 
to prevail in the present case there seems to be no good reason why it should 
not be equally applied to a variety of other cases, as, for instance, to the 
managers of theatres or other places of public resort who provide seats or 
other accommodation for the public for reward. Why are they not to be 
equally held to insure by implied warranty the soundness of the structures 
to which they invite the public. But we apprehend it to be clear that such 
persons do no more than undertake to use due care that their buildings shall 
be in a fit state. Thus a staircase in the Polytechnic Institution fell and 


3 
q 
4 
4 
5 
44 
i 
? 
‘ 
4 
F 
q 


EXCHEQUER CHAMBER. 79 


injured several persons attending a public exhibition there. Two actions 
were brought by separate plaintiffs who had paid money for their entrance. 
The first was tried before WiGHTMAN, J., the second before Erue, C. J., 
No one seems to have supposed there was any warranty of the soundness 
of the staircase, yet the persons using it were as helpless to detect or pre- 
vent the accident as the traveller. Both learned judges put the liability 
entirely on the question whether there was the want of due care in main- 
taining the staircase, and Erte, C. J., told the jury the defendants would 
not be liable for latent defects. (Brazier v. The Polytechnic Institution, 1 
F. & F. 507; Pike v. Same, id. 712.) So in stating the liability of a canal 
company who made the canal for profit, and allowed the public to use the 
canal on payment of tolls. Trnpat, C. J., in delivering the judgment of 
the Court of Exchequer Chamber says, “The common law in such a case 
imposes a duty upon the proprietors not, perhaps, to repair the canal or abso- 
lutely to free it from obstructions, but to take reasonable care so long as they 
keep it open for the public use of all who may choose to navigate it, that 
they may navigate without danger to their lives or property. (Lancaster 
Canal Co. v. Parnaby, 11 A. & E. 243.) The liability in that case 
was not put in any degree upon a warranty that the canal should be free 
from perilous defects, but upon the rational obligation to use due care that 
it should be so. The common law, with regard to carriers of goods and inn- 
keepers, stands, as I have said, on its own special grounds. But it has been 
found so stringent, not to say unjust, in the liabilities it imposed on persons 
carrying on those trades, that the legislature has found it necessary in both 
cases to modify its stringency. It will now be necessary to examine the 
leading authorities cited during the argument. The counsel for the plaintiff, 
in the first place referred to some of the cases in which it has been held that 
in contracts for the supply of goods for a particular purpose, there is an im- 
plied warranty that the goods supplied shall be reasonably fit for the purpose. 
Bigge v. Parkinson, 7 H. & N. 955, is a case of that class. But the agree- 
ment to sell and supply goods for a price which may be supposed to repre- 
sent their value, is a contract of a different nature from a contract to carry, 
. and has essentially different incidents attached to it. Indeed, the learned 
counsel did not cite these cases as directly governing the present. Even in 
the cases of contracts to supply goods, it may be a question on which it is 
not now necessary to express an opinion, how far, and to what extent, the 
vendor would be liable to the vendee in a case of a latent defect of the kind 
existing in the present case, which no skill or care could prevent or detect; 
that is to say, where an article is supplied which has been manufactured 
and tested in the most careful manner, so as to be turned out as perfect as 
in the nature of things it could be. It is clear that if the manufacturer is 
liable for such an inevitable and undiscoverable defect, he can never sell 
what he makes without the risk of an action attaching itself to every con- 
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tract he enters into — without in fact becoming an insurer unless he limits 
his liability expressly. In cases of express warranties the compact of the 
parties is to be gathered from the words they use in making them. When 
warranties are expressly made, the parties themselves may guard against 
excessive liability by any exceptions they please, and in those implied by 
law the law itself must take care to keep them within the boundaries of 
reason and justice so as not to impose impracticable obligations. It is now 
proposed to consider the authorities relied on as having a direct bearing 
on the question before us. The case which the plaintiff’s counsel relied on 
as the strongest in his favor is, Sharp v. Grey, 9 Bing. 457. But that case 
when examined furnishes no sufficient authority for the extensive liability 
which the plaintiff seeks to impose on the defendants. There the plaintiff 
was injured by an accident caused by the breaking of the axle-tree of a 
stage coach. The defect might have been discovered if a certain exami- 
nation had taken place, and it was made a question of fact at the trial 
whether it would have been prudent or not to make that examination. 
Trnpat, C. J., who tried the cause, is reported to have directed the jury 
to consider “ Whether there had been on the part of the defendant that 
degree of vigilance which was required by his engagement to carry the 
plaintiff safely.” Now, if the learned Chief Justice had supposed there 
was an absolute warranty of roadworthiness this direction could not have 
been given, as it would then have been immaterial whether the defendant 
had used vigilance or not, and the degree of vigilance would have been an 
utterly immaterial consideration. The jury having found, on his direction, 
for the plaintiff, a motion was made, in the absence of Tinpat, C. J., for a 
new trial. Two of the learned judges, in refusing the rule (GASELEE and 
BosanQuet, JJ.) are certainly reported to have used expressions which 
seem to indicate that they thought the defendant bound to supply a road- 
worthy vehicle. Park, J., uses language which, as reported, is ambiguous. 
But the judgment of ALDERsON, J., is distinctly opposed to the notion of a 
warranty against latent and undiscoverable defects. He says, “a coach 
proprietor is liable for all defects in his vehicle which can be seen at the 
time of construction as well as for such as may exist afterwards and be 


discovered by investigation.” We have referred somewhat fully to this 


case, because it was put forward as the strongest authority in support of the 
plaintiff’s claim which can be found in the English courts, and because it 
was relied on by the judges of the Court of Appeal in New York, ina 
decision which will be afterwards referred to. But the case, when examined, 
furnishes no sufficient authority for the unlimited warranty now contended 
for. The facts do not raise the point for decision, and the authority of 
Tinpat, C. J., and ALpERson, J., is against the plaintiff. The dictum 
of Best, C. J.,in Bremner v. Williams, 1 Car. & P. 414, was not necessary 
to the decision of the case. The ruling of Lord ELLensorovan in Israel 
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v. Clark, 4 Esp. 259, was also relied on. Of these two last authorities 
BLACKBURN, J., says, in his judgment below, “ These are, it is true, only 
Nisi Prius decisions, and neither reporter has such a character for intel- 
ligence and accuracy as to make it at all certain that the facts are correctly 
stated, or that the opinion of the judge was rightly understood.” We find 
also that Best, C. J., certainly makes observations in the opposite sense 
in the case of Crofts v. Waterhouse, 3 Bing. 319, 321. These cases are 
really the only English authorities which afford any support at all to the 
plaintiff’s view; for the interpretation reported to have been given by 
CresswELL, J., in Benett v. The Peninsular and Oriental Steam Packet 
Co., 6 C. B. 782, of the case of Sharp v. Grey, was only an observa- 
tion made during an argument, when it was cited as incidentally bearing 
on the question then before the court, and cannot be relied on as an 
authority. On the other hand, there is not only the plain distinction 
between the liabilities of the carriers of goods and of passengers constantly 
referred to by text writers and judges, as well known and settled law, but 
numerous cases have been decided on grounds at variance with the sup- 
position that there existed contemporarily with them the liability by way 
of warranty. In Aston v. Heaven, 2 Esp. 533, which was the case of injury 
to a passenger, Eyre, C. J., after carefully pointing out the law as to the 
liability of carriers of goods to make good all losses (except those happening 
from the act of God or the king’s enemies), and the reasons for it, says, 
“T am of opinion the cases of losses of goods by carriers, and the present 
are totally unlike.” Again, “There is no such rule in the case of the 
carriage of persons; this action stands on the ground of negligence.” In 
Christie v. Griggs, 2 Camp. 79, Sir James Mansrievp says, “ there is a 
difference between a contract to carry goods and a contract to carry 
passengers. For the goods the carrier was liable at all events, but he 
did not warrant the safety of the passengers; his undertaking as to them 
went no further than this, that as far as human care and foresight could go 
he would provide for their safe conveyance.” In Crofts v. Waterhouse, 
3 Bing. 319, the observations attributed to Best, C. J., clearly show that 
he did not think there was any warranty on the part of carriers of 
passengers, and Park, J., in the same case says, “a carrier of goods 
is liable at all events, a carrier of passengers is only liable for negligence.” 
But besides the observations of individual judges to show what has hitherto 
been understood to be the law, there is the long series of important cases 
involving costly and protracted trials, in which, by common consent, the 
liability of carriers of passengers has been based upon the duty to take due 
care, and not upon a warranty. In Grote v. The Chester and Holyhead 
Railway Oo., 2 Exch. 251, where the accident arose from the breaking 
down of one of the bridges of the railway, the case turned on what would 


or would not be negligence for which the company were answerable. 
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Parke, B., says, “It seems to me the company would still be liable for the 
accident unless he (the engineer) also used due and reasonable care, and 
employed proper materials in the work.” There is no trace in the report 
that it ever occurred to the court to suppose there was any warranty of the 
safety of the bridge. In a case tried before Erie, C. J., Ford v. The 
London and South-Western Railway Co., 2 F. & F. 730, the plaintiff was 
injured by the tender of the train being thrown off the line, and one of the 
causes was alleged to be the defective tire of one of the wheels of the tender. 
Erte, C. J., in his direction, told the jury, “ The action is grounded on 
negligence ; negligence is not to be defined, because it involves some inquiry 
as to the degree of care required, and that is the degree which the jury 
think is reasonably to be required from the parties, considering all the cir- 
cumstances. The railway company is bound to take reasonable care to use 
the best precautions in known practical use for securing the safety of their 
passengers.” There the defect was in the tire of a wheel of the tender 
of the train by which the plaintiff travelled, and no suggestion that a 
warranty of its soundness existed was made throughout the case. But 
a case still more directly bearing upon the present point was tried before 
Cocksurn, C. J., Stokes v. The Eastern Counties Railway Co., 2 F. & F. 
691. There the accident happened in consequence of the breaking of the 
tire of the near wheel of the engine. The tire broke from a latent flaw 
in the welding. ‘The trial lasted six days, and the questions mainly were 
whether the flaw was not visible, and whether by the exercise of care it 
might not have been detected. The Lord Chief Justice commences a full 
direction to the jury by saying, “the question is, whether the breaking of 
the tire resulted from any negligence in the defendants or their servants 
for which they are responsible.” The latent defect in the tire was 
admitted to be the cause of the accident, but the jury having found in 
answer to specific questions that there was no evidence that the tire was 
negligently welded, and that the defect had not become visible, and having 
in other respects negatived negligence, the verdict was entered for the 
defendants. The facts of the case appear to be exactly like the present, 
except that in this the defective tire was in the wheel of the carriage, and 
there in the engine ; but for the reasons already given it can never be that 
a warranty can exist as to the carriage, but not as to the engine drawing it. 
Thus then it is plain a trial of six days took place on issues which were 
utterly immaterial if a warranty ought to have been implied; and there 
the learned Chief Justice and the parties themselves seem to have been 
utterly unconscious of the contract which was really existing, if the plaintiff 
in this case is right; for the warranty as an obligation implied by law must 
have existed at the time of these trials if it exists now; and surely it is 
strong to show that no such rule does form part of the common law, that it 
was not then recognized or declared. The learned counsel for the plaintiff 
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insisted that a carrier by sea is bound to have his ship seaworthy. Un- 
doubtedly the carrier of goods by sea, like the carrier of goods by land, 
is bound to carry safely, and is responsible for all losses however caused, 
whether by the unseaworthiness of the ship or otherwise ; and it does not 
appear to be material to inquire, when he is subject to this large obligation, 
whether he is also subject to a less one. In the case of Lyon v. Mells, 
5 East, 428, it was no doubt stated by the court that the carrier of goods is 
bound to have a seaworthy ship, but this only as part of his general liability. 
It is well to observe that Holroyd, who argued for the plaintiff, and 
Gaselee, for the defendant, both state the liability of the carrier in all its 
breadth ; viz., a liability for all losses however happening, except by the act 
of God or the king’s enemies. This case, therefore, falls within the class of 
decisions relating to the liability of the carriers of goods. No case has 
been found where an absolute warranty of the seaworthiness of the ship in 
the case of passengers has arisen, and it affords a strong ground for pre- 
suming that no such liability exists, that no passenger in this maritime 
nation has ever founded an action upon it. The case of Burns v. Cork and 
Bandon Railway Co. in the Irish Court of Exchequer, 13 Ir. Com. Law, 
543, certainly does not support the plaintiff’s view of the law. The court 
say there that the averments in the defendant’s plea are all consistent with 
gross and culpable negligence, and on that ground give judgment for the 
plaintiff. The judgment plainly shows that the court do not mean to 
declare there is an absolute undertaking that the vehicle shall be free from 
all defects. The language is “ free from defects as far as human care and 
foresight can provide, and perfectly roadworthy.” The court refers with 
approbation to the language of Sir William Mansrieip, and ALDERSON, 
J., which helps to explain that they were disposed to adopt the views 
of those learned judges, and to place the liability not on a warranty, but 
on the obligation to exercise care and foresight. 

It now remains to consider the American decisions on the subject. They 
have not been uniform. The judgment of Mr. Justice Hussarp, in Jngalls 
v. Bills, 9 Met. 1, 15. cited at length by my brother Metor in his judgment 
below, is opposed to the notion of a warranty. Decisions, however, were 

‘cited before us by Mr. Manisty, from the courts of the State of New York, 
having a contrary tendency, and to show us that in that State the law had 
been declared in favor of annexing a warranty to the contract. The most 
important of these cases is Alden v. The New York Central R. R. Co., in 
the Court of Appeals in the State of New York, 26 N. Y. 102. That was 
the case of an accident caused by a defect in an axle-tree. The reasons 
given by Goutp, J., are not satisfactory to our minds; the learned judge 
seems to assume there was no negligence shown on the part of the company. 
He cites the case of Sharp v. Grey, in the Court of Common Pleas here, 
and he interprets that case to determine that the carrier warrants the rovl- 
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worthiness of his coach. But if the view of the case of Sharp v. Grey, 
taken in the early part of this judgment is correct, the learned judge gave 
too great weight to it. GouLp, J., then, after having given the rule as he 
supposed it to be laid down in Sharp v. Grey, observes, “ And though this 
may seem a hard rule, it is probably the best that can be laid down, since 
it is plain and easy of application, and when once established is distinct 
notice to all parties of their duties and liabilities.” With deference to the 
learned judge, these reasons, founded on the convenience of the arrange- 
ment, are scarcely sufficient to warrant the introduction of onerous 
obligations into the contracts of parties; and the terms in which the 
judgment is given rather lead to the conclusion that the learned judge was 
conscious that he was annexing to the contract of the carrier of passengers 
what had not hitherto been understood to form part of it. The English 
courts are desirous to treat the American decisions with great respect, but 
as their authority here must mainly depend on the reasons on which they 
are founded, we have felt bound to examine them, with the result which 
has been stated. Warranties implied by law are for the most part founded 
on the presumed intention of the parties, and ought certainly to be founded 
on reason, and with a just regard to the interests of the party who is sup- 
posed to give the warranty, as well as of the party to whom it is supposed 
to be given. We have already gone fully into the reasons for holding that 
in our opinion this alleged warranty is not so founded. On the other hand, 
it seems to be perfectly reasonable and just to hold that the obligation well 
known to the law, and which, because of its reasonableness and accordance 
with what men perceive to be fair and right, has been found applicable to 
an infinite variety of cases in the business of life, viz., the obligation to take 
due care, should be attached to this contract. We do not attempt to 
define, nor is it necessary to do so, all the liabilities which the obligation 
to take due care imposes on the carrier of passengers, nor is it necessary, 
inasmuch as the case negatives any fault on the part of the manufacturer, 
to determine to what extent and under what circumstances they are liable 
for the want of care on the part of those they employ to construct works, 
or to make or furnish the carriages and other things they use. [See on the 
point Grote v. The Chester and Holyhead Railway Co., 2 Exch. 251.] 
“ Due care,” however, undoubtedly means, having reference to the nature 
of the contract to carry, a high degree of care, and casts on carriers the 
duty of exercising all diligence to see that whatever is required for the safe 
conveyance of their passengers is in fit and proper order. But the duty to 
take due care, however widely construed, or however vigorously enforced, 
will not, as the present action seeks to do, subject the defendants to the 
plain injustice, to our minds, of being compelled by the law to make 
reparation for a disaster arising from « latent defect in the machinery they 
are obliged to use, which no human skill or care could either have pre- 
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vented or detected. In the result we come to the conclusion that the case 
of the plaintiff, so far as it relies on authority, fails in precedent ; and so far 
as it rests on principle, fails in reason. Consequently, the judgment of the 
Court of Queen’s Bench in favor of the defendants will be affirmed. 
Judgment affirmed. 


The exhaustive opinion of the learned court in this case no doubt settled, at least 
for England, the extent of the liability of common carriers of passengers. Indeed, the 
opinion presents so thorough a review of all the English cases, that further criticism 
seems superfluous. As to the American law on this subject, however, some further 
light may perhaps be gained by a more particular review of two or three decisions. 
Some of those cited in Redhead v. The Midland Railway Co., from the New York 
reports, present some curious features. 

Hegeman vy. The Western R.R.1 was an action brought to recover damages for 
an injury received by the plaintiff while a passenger upon the defendants’ railroad. 
The court adopt the rule laid down in Jngalls v. Bills ;? and the case seems to have 
been left to the jury throughout, on the question of negligence. 

The decision was subsequently affirmed in the Court of Appeals. The accident 
happened through the presence of a flaw in one of the axles of the defendants’ car ; 
careful examination had been made, but it appeared that the flaw might have been 
discovered by means of a test which manufacturers were in the habit of applying, but 
which had not been applied in this case. 

Deno, and Marvin, JJ., dissented from the opinion of the majority of the court, 
on the ground that, as the manufacturers were not servants of the company, the latter 
could not be held responsible for their negligence. 

This decision went much further than any that can be found outside of New York, 
as it virtually makes the carrier warrant the passenger against the negligence of the 
manufacturer. It does not certainly go on the ground of a general warranty like that 
which the law imposes in the case of common carriers of goods ; but why it stops short 
of that general warranty, it is difficult to see. Why, it may be asked, should the 
court single out a certain sort of defect (such as might have been discovered by 
the manufacturer’s knowledge of the existence of a particular test), and say that 
that kind of defect marked the limits of the carrier’s liability? With deference to the 
court, the dissenting opinions of Den1o and Marvin, JJ., appear to us more accordant 
with principle and authority than that of their associates. 

Alden v. The New York Central R.R. CoA was an action for damages arising from 
an accident caused by the breaking of the axle of defendants’ car. The weather was 
extremely cold, and there had been an unusual severity and continuance of it before 
the accident ; such weather, it was proved, crystallizes iron, and renders it brittle. 
*There was a small, old crack in the axle, so covered by the wheel, that it would have 
been impossible to discover it without taking the wheel off; and to replace it would 
require a power equivalent to twenty-five or thirty tons. Some of the witnesses, who 
were experts, testified that they knew of no way of discovering such a crack without 
destroying the axle. The plaintiff had a verdict and judgment, and the defendant 
appealed. The opinion of the court above was delivered by Goutp, J., who referred 
to Hegeman v. Western R.R. and after stating the case, said, “In the case before 
us, so far as the defect in the axle (the hidden crack) is concerned, it is clearly, and 
without any contradiction, proved that it was absolutely out of the reach of discovery 
by any practicable examination of the axle, unless by taking off the wheel, with great 
difficulty and labor ; that is, ‘ taking the machinery to pieces.’ Tried by the Hegeman 
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case, it would seem that this defendant could not be responsible for an injury caused, 
as the one sued for seems to have been, by that defect, as it is positively testified 
‘that it would not be safe to run at all an axle cracked as this was’ found to have 
been on examination after the accident. 

“There has, however, always been something unsatisfactory in the decision of the 
Hegeman case, arising from the difficulty in finding any thing to call negligence in the 
acts of the company as there proved ; and we can probably place the result of that case 
on a surer and more satisfactory ground, as well as fix a test of much easier appli- 
cation, by referring to another case. In Sharp v. Grey (9 Bing. 457; 2 M. & 
Scott, 620), the proprietor of a stage-coach was sued for injuring a passenger by the 
overturning of his coach from the breaking of an axle. The axle was of iron, secured 
and strengthened by parallel wooden strips screwed on and around it; and, before 
starting, it was carefully examined, and showed no flaw. After the accident it was 
examined, and it then appeared that it had been cracked for some time, but the crack 
was in such a place that it was not possible for any strictness of examination to find it 
without taking off the wooden strips, the frequent taking off of which would have 
injured the axle, and rendered it less safe than it would be if those pieces of wood 
were left undisturbed. 

“ Yet, in that case, a verdict of £500 was rendered against the defendant, and the 
court in banc refused to set it aside ; holding unanimously (not that the defendant was 
guilty of any negligence, but) that he must be held accountable, in eWery event, 
to furnish a roadworthy coach ; and that if the event proved it not to have been so, 
he must suffer the consequences. And though this may seem a hard rule, it is 
probably the best that can be laid down, since it is plain, and of easy application, and 
whence once established, is distinct notice to all parties of their duties and liabilities. 
And, practically, it will be likely to work no more burdensome results to carriers 
of passengers than to leave them, with an uncertain criterion of responsibility, to the 
trouble and expense of strongly litigated contests before juries.” 

But in Sharp v. Grey, the question of negligence was left to the jury, a disposition 
of the case which would have been, as the learned court in Redhead v. The Midland 
Railway Co. intimate, utterly out of place, if there had been an absolute warranty. 

The question was again raised in McPadden v. N.Y. Central R.R. Co.,? an action 
brought to recover damages for an injury arising from an accident caused by a broken 
rail. The counsel for plaintiff asked that the case might go to the jury upon the 
question whether the rail was broken before the train, on which the plaintiff was, 
came upon it. The court refused, and the plaintiff excepted. The court then, on 
motion of defendant, nonsuited the plaintiff, who again excepted. 

The Supreme Court granted a new trial, holding that the question should have been 
left to the jury. ‘The rule is now established in this State, that a common carrier 
of persons is bound to provide roadworthy vehicles, irrespective of any question 
of negligence. (Alden v. N. Y. Central R.R. Co., 26 N. Y. 102). This is a simple, 
plain, and eminently sensible rule, and it should be applied in all cases falling clearly 
within the principle. The same principle would require the carrier who furnishes his 
own road, and has secured to him the exclusive possession and control of it, to provide 
a vehicle-worthy road ; that is, a road adapted to the safe passage of the vehicle used 
over it; a road of continuous, unbroken rails for each and every train to enter upon 
in its passage over the road. Strictly speaking, the rail is no part of the vehicle, 
though in some sense it may be said to be so. But, however this may be, the rail is 
clearly a part of the machinery by which the vehicle is operated, and falls directly 
within the principle.” 

This decision gives a curious interpretation of Alden v. N. Y. Central R.R. Co. As 
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interpreted here, that case would go no further than to impose upon common carriers 
the obligation of furnishing a vehicle which should be roadworthy at the commence- 
ment of the journey. If the vehicle (or, under McPadden v. N. Y. Central R.R. Co., 
the rail) was unworthy before the time of the accident, then the defendants would be 
liable, but apparently not if the unroadworthiness arose afterwards. This would 
import a new distinction into the law of bailments, for the question would always 
arise whether the accident happened from unroadworthiness, or from an inevitable 
accident. Suppose the case of a railway car being roadworthy at the time of 
examination, and then suddenly becoming defective in some important part. Under 
the decision in McPadden vy. N. Y. Central R. R. Co., it would be for the jury to say 
whether the company had furnished a roadworthy vehicle, and to discover this, an 
investigation would have to be made into the state of the car previous to the accident. 
But this examination must necessarily almost always stop short of perfect accuracy, 
since there must almost always be an interval of time between the last examination and 
the accident, during which no evidence is attainable, owing to the fact of the car being 
in motion. How, therefore, can the jury be of any service? The only construction 
of which the opinion in Alden v. N. Y. Central R.R. Co. seems capable, is that the 
carrier is liable at all events, and that no questions for the jury can arise. Otherwise, 
the highly artificial rule must be adopted that the carrier is bound to furnish a road- 
worthy vehicle and vehicle-worthy road at the commencement of the journey, but 
after that time is only liable for negligence. This division of responsibility at the 
different stages of the journey would not afford that “simple, plain rule” which it 
was the intention of the Court of Appeals to lay down. 

But the cases already cited, by no means exhaust the conflict of decision in the 
New York courts. In Curtis v. Rochester § Syracuse R.R. Co.,) the jury had been 
charged at the trial, that if they “ were satisfied that the accident occurred in conse- 
quence of some secret defect in the materials which could not be discovered by 
human foresight, then the injury was the result of a mishap, for which the defendants 
were not to blame, and could not be legally amerced in damages ;” and in Caldwell y. 
Murphy,? which was an action to recover damages for injuries received by the plaintiff 
while riding in the defendants’ coach, the judge at the trial charged the jury that the 
defendants’ were liable, unless the loss ‘resulted from “irresistible force or inevitable 
accident,’ but added that the sole question was whether the accident was justly 
imputable to the negligence of the driver. The Superior Court, in refusing a motion 
for a new trial, said that the charge was “ entirely correct.” 

Outside of New York, however, the current of American decision is very strong in 
the direction of the English—the direction indicated by the opinion of the court 
in Redhead v. The Midland Railway Co.8 

All these cases are agreed that unless the carrier can prove the exercise on his part 
_ of due care, he is liable in damages. As to the degree of care, which amounts to “due 
care,” a recent Missouri case furnishes some interesting discussion. 

In Sawyer vy. Hann. & St. Jo. R.R. Co.,4 Hormes, J., used the following language 


1 20 Barb. 282. 2 1 Duer, 233. 

8 Ware v. Gay, 11 Pick. 106; Ingalls v. Bills,9 Met. 1; McElroy v. Nashua ¢ Lowell R.R., 
4 Cush. 400; Hall v. The Connecticut River Steamboat Co., 18 Conn. 319; Derwort v. Loomer, 
21 ib. 245; McKinney v. Neil, 1 M’Lean, 540; Maury v. Talmadge, 2 ib. 157; Peck v. Neil, 
8 ib. 22; Stockton v. Frey, 4 Gill, 406; Farish v. Reigle, 11 Gratt. 697; Galena g Chicago U. 
R.R. Co. v. Fay, 16 lll. 558; Frink v. Potter, 7 ib. 406; Holbrook v. Utica g S. R.R. Co., 16 
Barb. 113; Frink v. Coe, 4 Greene, 555; Edwards y. Lord, 49 Me. 279; Sawyer v. Hannibal, 
Gc. R.R. Co., 37 Mo. 240; Mobile g: Ohio R. R. Co. v. Thomas, (Ala.), Chicago Legal News, 
July 10, 1869. 

437 Mo. 240. 
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with respect to the obligation of the carrier: ‘“ Various expressions are used by 
different authorities. The terms utmost, strictest, all human, extraordinary, have been 
employed. ... These are very strong, but somewhat indefinite terms.” And the 
learned judge goes on to say that the degree of care cannot be laid down abstractly, 
without consideration of the circumstances under which its exercise is called for ; that 
it must be in proportion to the nature, difficulty, and peril of the business ; that it can 
scarcely be that any greater care is required than such as prudent men are reasonably 
expected to exercise in the particular business, under like circumstances of difficulty 
and danger. In other words, the term care is relative. A degree of caution which 
would exonerate a railroad company for liability from accidents, might by no means 
be sufficient to excuse one who held himself out as a common carrier by balloon.” 

Such terms as “all human care,” or “all possible care,’ seem to us open to another 
objection somewhat different from that made by the learned judge above quoted. 
They exact of the carrier a degree of precaution which is, practically speaking, 
impossible, but which, from its theoretic possibility, only tends to confuse the minds 
of juries when it is offered them as a guide. No accident ever happened (except 
such as are occasioned by latent defects) when it could not be shown, after the fact, that 
a certain additional amount of precaution might have prevented its occurrence. For 
a example, in the case of an accident to a railroad train through the burning of a bridge 
by the public enemy, it is plain that if “all human care” had been used the accident 
might have been prevented. In the use of “all human care,” the company would 
have anticipated the possibility and guarded against it ; and to direct the jury in such 
a case that they were not to exonerate the defendants, unless they are satisfied that all 
human care had been used, is tantamount to directing a verdict for the plaintiffi We 
do not say that the burning of a bridge by the public enemy necessarily excuses the 
carrier: whether it does or not, must depend upon circumstances. To take another 
instance, suppose the frequent case of an accident to a passenger through the breaking 
of anaxle. The plaintiff proves the accident and its cause ; the burden shifts, and 
the defendant must now exonerate himself. The jury are directed that if the evidence 
introduced by him is sufficient to convince them that “all human care” was taken, 
he will not be liable. But it is almost always possible for the plaintiff to show that 
some further examination, some additional precaution, would have enabled the 
defendant to secure the passenger’s safety. Under these circumstances, it cannot 
be said that all possible care was taken, and yet it may well be that all the care was 
taken which prudence required. If the jury followed their instructions literally, they 
would be obliged to find a verdict for the plaintiff, irrespective of this important 
fact. 

A recent Illinois case illustrates very well the necessity of a careful definition of 
the carrier’s liability. 

In Frink y. Potter,! it was in dispute whether or no the accident happened through 
an injury to the axle-tree of a coach, caused by the action of frost. On the trial, 
an instruction was given to the effect that “if the coach might have been constructed 
in a manner that would have obviated all danger from frost, and still have been 
suitable for the business of carrying passengers; or if the defendants, by housing 
and taking the utmost care of their coach when it was not running, could have 
prevented the action of the frost, then, even if the axle-tree did break from frost, that 
would not constitute a defence ;”’ but the court above held this instruction bad, as 
being likely to mislead the jury, and that the question whether proper precautions 
had been used, should have been left entirely to them. 

That courts should occasionally exhibit a want of precision in their statements of 
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the extent of the liability in question, is not to be wondered at, when we find that as to 
that fundamental point, the nature of the liability itself, so excellent a text-writer as 
ANGELL contradicts himself almost in terms, in the space of a few pages. On page 
458 we find the following language : — 

“ The true doctrine upon the subject unquestionably is, that if there is any defect 
in the original construction of a stage-coach, as for example, in an axle-tree, although 
the defect be out of sight, and not discoverable upon a mere ordinary examination, 
yet if the defect might be discovered by a more minute examination, and any damage 
is occasioned to a passenger thereby, the coach proprietors are answerable therefor ; 
and the same rule will apply to any other latent defect, which might be discovered by 
more minute examination, which renders the vehicle not /andworthy, and damage 
thereby occurs to any passenger.” 

Yet on page 456 it is said that “ there is as much, if not more, reason why the rules 
of the common law above laid down as applicable to stage-coaches, should be 
applicable to the modern mode of conveyance by railroads, as they take the place 
of other modes of conveyance in the carrying of passengers. When the carriage is 
by railroad, the railroad company impliedly warrants the road itself to be in good 
travelling order, and fit for use, and impliedly promises all persons who agree to 
become passengers, to provide roadworthy engines and carriages,” &c. 

It will be seen that both of the above statements cannot be correct ; and in the fourth 
edition of the work cited, Mr. Larnror points out the incongruity between them as 
follows :1 “‘ The statement of the text that there is an implied warranty on the part of 
a railroad company is incorrect, and the cases cited do not support the proposition. 
The question is whether the company has been guilty of negligence.” 2 

In actions like those under consideration here, the question of the burden of proof 
is continually arising. Is it necessary for the plaintiff to prove the defendants’ 
negligence, and how far must he go before the burden shifts? It has been said 
in many cases, that the plaintiff will be required to prove only the fact of the contract 
to carry, and the happening of the accident ; that on proof of those facts, a prima facie 
case is made, but that the defendant must then rebut the presumption of negligence 
by facts showing due care.3 

But in Curtis v. Rochester § Syracuse R.R. Co.,4 Seipen, J., says, that in order to 
make a primia facie case, there must be something more than mere proof of an 
accident : there must be evidence to show that the accident was presumably caused 
by some deficiency in the means of carriage furnished by the carrier; and that the 
cases in which it has been said that a presumption of negligence arises from mere 
proof of an accident, will appear on examination “ not to conflict materially with these 
principles.” ‘ Thus,” he continues, “in Christie v. Griggs it was proved that the 
accident happened from the breaking of an axle-tree. So, in Stokes v. Saltonstall, the 
circumstances proved in connection with the accident were sufficient to create a 
presumption of negligence.” 


1P, 458, n. (a). 

2In Boyce v. Anderson, 2 Pet. 150, MARSHALL, C. J., is reported to have said that carriers 
of passengers were liable only for “ordinary neglect.” But in Stokes v. Saltonstall, 13 Pet. 
181, it was said that the decision in Boyce v. Anderson only applied to slaves, as belonging to 
a class intermediate between passengers and goods: it is difficult, however, to find any thing 
in the decision to support this construction. But at any rate, the rule laid down as to pas- 
sengers, in Stokes vy. Saltonstall, is that the carrier contracts, as far as human care and 
foresight can go, to carry them safely. 

8 Christie v. Griggs, 2 Camp. 79; Stokes v. Saltonstall, 13 Pet. 192; McKenney vy. Neil, 
1 McLean, 540, 549; Stockton v. Frey, 4 Gill, 406; Farish v. Reigle, 11 Gratt. 697. 
418 N. Y. 534. 
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And this must probably be taken as a necessary limitation of the rule laid down. 
The mere proof of the happening of the accident shows nothing. It may have 
happened from a thousand causes beside that of negligence in the carrier. For 
example, it may have been the direct consequence of gross negligence on the part 
of the plaintiff. How, then, can any presumption be said to arise? The presumption 
must arise only on some proof implying negligence on the part of the defendants. 
Substantially, the same rule is laid down by Homes, J., in Sawyer v. Hann. & St. Jo. 
R.R. 


187 Mo. 240. In Bird. vy. Great N. R. Co., 28 L. J. Exch. 155, Potvock, C. B., says that 
whether proof of the occurrence of the injury “ makes out a prima facie case for the plaintiff 
or not, depends all on the nature of the accident: as, for instance, if it arises from a collision 
of different trains on the same line, then it may be so. Here it was otherwise: the accident 
was of a nature consistent with the absence of negligence.’ See, too, S. P. Dawson v. Man- 
chester, Sheffield § Lincolnshire Railway Co., 5 L. T. 682 (Exch.); Great Western Railway Co. 
of Canada y. Braid ; Same vy. Fawcett, 1 Moore P. C. C. n. s. 101. 
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JUNE, AND JULY, 1869. 


Account. 

A., the owner of a patent for a loom, agreed with B. that B. should make and 
sell such looms; A. to receive as a royalty, not to exceed £20, the amount for 
which the looms were sold above £45. B.’s charges were not to exceed £45, and 
one-tenth of the royalty. Held, that A. could not bring a bill in equity for an 
account against B., as there was no agency in which a fiduciary position was 
created. 

A single receipt by B. of money due to A. did not alter the case.— Moxon v. 
Bright, L. R. 4 Ch. 292. 

See ELection; REBELLION. 

Acqtrescence. — See Bank. 

Action. —See Awarp, 2; Conruict or Laws. 
ADMINISTRATION. — See EXECUTOR AND ADMINISTRATOR. 
ApmrraLty.—See CoLiision; SALVAGE 
ADULTERY. — See ALImony, 2. 

Arripavit. — See Evipence, 3; INTERPLEADER. 
AGEnT.—See Account; CHEque; CoLuision, 2; Company, 4; 1; 
MorreaGe, 4; REBELLION. 
AGREEMENT. — See ConrTRACct. 


ALIMONY. 


1. A respondent is not entitled to alimony while she is living with the co- 
respondent as his wife, and supported by him. — Holt v. Holt, L. R., 1 P. & D. 610. 

2. The court refused to make any order for alimony, pendente lite, after a de- 
cree nisi had been obtained for a dissolution of marriage by reason of the wife’s 
adultery, the wife having allowed nearly a year to elapse after the commencement 
of the suit before she filed her petition for alimony. — Noblett vy. Noblett, L. R., 
1P. & D. 651. 


AMENDMENT. — See WILL, 6. 
Ancient Licut.—See Licur. 
— See Coiuision, 2; Nutsance, 2. 


APPOINTMENT. 

1. A leasehold for lives was settled upon trust for A. for life, with remainder 
to defendant. A. renewed the lease to himself and his heirs, and purchased the 
fee which was conveyed in trust for him. Then he made an oral demise for a 
year, and died between two rent days. Held (reversing the decision of Stuart, 
V.C.), that the rent was not apportionable either under St. 11 Geo. II. ¢. 19, or 
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4 & 5 Will. IV. c, 22.— Mills v. Trumper, L. R. 4 Ch. 320; s. c. L. R. 1 Eq. 
20; 1 Am. Law Rev. 168. 
2. By a will which came into operation after the passing of the Apportionment 
Act, 4 & 5 Will. IV. c. 22, real estate was devised to A. for life, subject to im- 
peachment for waste, with remainder to B. for life without impeachment for waste, 
with remainders over. With the sanction of the court, timber on the estate was 
cut down and sold, and the proceeds of sale invested; and the dividends were 
ordered to be paid to A. during his life: Held, that the whole of a dividend 
which accrued shortly after the death of A. was payable to B., and could not be 


apportioned between him and the representatives of A.—Jodrell v. Jodrell, L. R. 
7 461. 


See MARSHALLING OF AsSETs. 


ArBiTRATION. —See AwarpD; Error. 
— See Conrracr. 


ASSAULT. 


Counts in an indictment for ‘‘ unlawfully and maliciously wounding,” and for 
‘unlawfully and maliciously inflicting grievous bodily harm,” will each support a 
conviction of an assault, though the word “assault” is not used in either. — The 
Queen v. Taylor, L. R. 1 C. C. 194. 


Assumpsir. — See Awarp, 2. 


ATTORNEY. 


When an attorney has been struck off the roll for a fraudulent misappropriation 
of moneys of a client intrusted to him for investment, it is a condition precedent 
to his being restored that he should have used the best efforts in his power to 
make full restitution. — Re Poole, L. R. 4 C. P. 350. 

See MorrGace, 4; PartNnersuip, 1. 


AWARD. 


1. The master made an award in favor of the defendant by mistake, from 
omitting to take account of an advance by the plaintiff to the defendant, which 
had been duly proved before the master, but which, at the time of making the 
award, he overlooked. The mistake was admitted by both parties, and the mas- 
ter stated the facts of the case to the court. Held, that the court had power to 
refer the award back to the master, on motion. — Flynn v. Robertson, L. R. 4 C. 
P. 324. 

2. J., the outgoing tenant of a farm, and F., the incoming tenant, referred the 
amount to be paid by F. to J. to two valuers, who made a valuation. F. paid 
part and gave his note for the rest, and entered into possession. Later, F. found 
that errors had been made in the valuation, by including items which, by the cus- 
tom of the country, ought not to have been valued to him, and items which did 
not exist. He nevertheless paid his note; but afterwards, without making any 
demand or informing J. of the nature of his complaint against the valuation, he 
sued J. for money had and received. Held, that F. could not recover. — Free- 
man v. deffries, L. R. 4 Exch. 189. 

See Error. 


BaitMent. —See DamaGes; PLEDGE. 
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Bank. 


A bank-account which was largely overdrawn, was, for the half-year ending 
June, 1867, charged with interest at 5 per cent. and a commission of £500. The 
pass-book balanced on this footing was sent to the customer, who raised no objec- 
tion to the charges. He died December, 1867. Held, that the charge of £500 
for said half-year had been acquiesced in and was valid, but that this could not be 
inferred for subsequent half years. Also, that the right of the bank to charge 
compound interest ended with the death of the customer. — Williamson v. William- 
son, L. R. 7 Eq. 542. ° 


Bankruptcy. 

1. A delivery of goods, to be an act of bankruptcy within 12 & 15 Vict. c. 106, 
s. 67, must pass, or purport to pass, an interest in the goods. — Isitt v. Beeston, 
L. R. 4 Exch. 159. 

2. A. and B. were partners, and B. fraudulently indorsed certain bills belong- 
ing to the partnership to C. in payment of a private debt, C. being aware of the 
fraud. B. having become bankrupt, his assignees disaffirmed the transaction as a 
fraudulent preference, and joined with A. in an action against C. Held, that the 
assignees were entitled to disaffirm B.’s act, though dealing only with partnership 
property ; and that they could rightly join with A. in the action. — Heilbut v. 
Nevill, L. R. 4 C. P. 354. 

3. The husband of a devisee in remainder had issue, became bankrupt, and was 
discharged, before the estate vested in possession. Held, that his inchoate right 
of curtesy did not accrue until after his discharge, and so did not pass to his 
assignees. — Gibbins v. Eyden, L. R. 7 Eq. 371. 

4. M. borrowed money from the R. Company, giving them his acceptances and 
depositing shares as security. When the bills became due, the company sent M. 
fresh drafts for acceptance, with a letter stating them to be in place of those fall- 
ing due. M. accepted the drafts in compliance with the letter. M. died insol- 
vent, and the R. Company became insolvent also. Both sets of bills had been 
negotiated and were outstanding. Held, that the holders of the first set had no 
claim to payment out of the deposited shares. The letter and M.’s acts put an 
end to the security in respect of the first set of bills.— Jn re General Rolling 
Stock Co. Ex parte Alliance Bank, L. R. 4 Ch. 423. 

5. L. deposited with a company securities for the payment of any money which 
should be owing by L. to them ona general account. Then the company accepted 
bills for L.’s accommodation. Before said bills, which were L.’s only debts to the 
company, were paid, both L. and the company became insolvent. eld, that 
neither the bill-holders nor L. were entitled to have the bills paid out of the secu- 
rities. — Levi & Co.'s Case, L. R. 7 Eq. 449. 

6. A bank permitted A. to overdraw his account, on having a guaranty to the 
extent of £300 from a surety, which provided that all dividends, compositions, 
and payments received on account of A. should be applied as payments in gross, 
and that the guarantee should apply to and secure any ultimate balance due to 
the bank. A., when indebted to the bank for £410, compounded with his cred- 
itors, the assets to be administered as in bankruptcy. The surety was secured by 
a mortgage from A., which was realized, and he paid the bank £300 from the 
proceeds. Held, that the bank was entitled to receive dividends on the whole 
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£410, until the sums so received, added to the £300, should equal the whole 
amount due. — Midland Banking Co. v. Chambers, L. R. 4 Ch. 398; s. c. L. R. 
7 Eq. 179; 3 Am. Law Rev. 683. 
See Company, 1,3; Frauputent Conveyance; Trust, 1; Wire's Equrry. 
Bicgamy. — See Dearu, 1. 
Britt or Lapina. — See Carrier, 1. 


Brus anp Notes. —See Bankruptcy, 4, 5; Cuzque; Company, 4. 


Bonp. 


G., an officer twenty-six years old, gave a bond for £1000 to J., a barrister 
thirty-two years old, without consideration ; and at J.’s instance wrote him a letter 
stating that, for services which were recited, he desired to give J. a promise to pay 
that sum. G. testified that he thought that he was signing something for J.’s ac- 
commodation, and that J. would indemnify him. J. afterwards told G. that G. was 
under no liability for him; but later he assigned the bond and letter to B., who 
took bona fide and for value. B. refrained from suing on the bond, on the strength 
of a promise by G. to pay as soon as he should come into certain property, G. not 
knowing his right to have the bond set aside. Held, that G. had a right to have 
both J. and B. restrained from suing on the bond. — Graham v. Johnson, L. R. 
8 Eq. 36. 


See Executor anp ADMINISTRATOR, 3. 


BurpEn OF Proor.—See W111, 1. 


CARRIER. 


1. A parcel containing pictures was delivered to the defendants, common car- 
riers, who gave a bill of lading by which they were not to be liable for loss by 
railway accidents, among other exemptions. By the Carriers’ Act, s. 1, no com- 
mon carrier by land is liable for pictures, inter alia, contained in any package 
delivered to be carried, when the value exceeds £10, unless at the time of the 
delivery, &c., the nature and value be declared and an increased charge paid. 
By s. 6, nothing in the act is to annul or in anywise affect any special contract be- 
tween a common carrier and any other parties for the conveyance of goods. The 
value of said pictures was not declared. Held, that the defendants received said 
pictures as common carriers, in spite of the exemption in the bill of lading, and 
that, as said exemption was not inconsistent with the further exemption in s. 1 of 
the Carriers’ Act, s. 6 did not apply, and the defendants were not liable. (Exch. . 
Ch.) — Baxendale v. Great Eastern Railway Co., L. R. 4 Q. B. 244. 

2. A railway company refused to carry, free of charge, a ‘‘ spring horse” (a 
substitute for a rocking-horse), weighing 78 lbs., and 44 inches long, tendered to 
them by a passenger, who was entitled to take with him 112 Ibs. weight of ‘ or- 
dinary” or ‘‘personal” luggage. Held, that the company had a right to make 
an additional charge. — Hudston v. Midland Railway Co., L. R. 4 Q. B. 366. 

3. A carrier of passengers for hire does not warrant that the carriage in which 
a passenger travels is roadworthy. He is },ound to use all vigilance to insure 
safety, but is not liable for a defect which could not be detected, and which arises 
from no fault of the manufacturer. — (Exch. Ch.) Readhead v. Midland Railway 
Co., L. R. 4 Q. B. 379; s. c. 2Q. B. 412; 2 Am. Law Rev. 107. 
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StaTED.—See Error. 
CuarGcinc Orper. — See FraupULENT CONVEYANCE. 


/ Cuarity. 


1. A testator, after giving other legacies, gave £4000 to the Royal Society 
(incorporated ‘‘ for improving natural knowledge”), £4000 to the Royal Geo- 
graphical Society (incorporated for ‘‘ the improvement and diffusion of geographi- 
cal knowledge”), and like sums to three other charities. He directed the charita- 
ble legacies to be paid out of the pure personalty, and gave the residue to his 
executors for their own use. He left £6711 pure personalty, £8045 proceeds of 
leaseholds, and £867 proceeds of real estate in Madeira. Held, that the legacies 
to said societies were to charities within St. 9 Geo. II. c. 36, and that the proceeds 
of the Madeira estate were not an interest in land within said act. But (varying 
the order of Sruart, V.C.) the debts, funeral and testamentary expenses, and 
costs of suit were payable ratably out of the three funds. Then the pure person- 
alty was to be first applied to the charities, other legacies to be paid out of the 
impure. The charities, so far as unpaid, were also to participate in the proceeds 
of the Madeira property, abating in the proportion of the impure personalty to 
the Madeira property. — Beaumont v. Oliveira, L. R. 4 Ch. 309; s. c. L. R. 
6 Eq. 534; 3 Am. Law Rev. 686, 722. 

2. A charity was founded in 1626 for the clothing of eight poor boys of the 
town of E., and causing them ‘‘to be put to some petty school, to the end they 
may learn to read English, and there to be so kept until they shall attain the age 
of thirteen years, thereby to keep them from idle and vagrant courses, and also 

’ instruct them in some part of God’s true religion.” Held, that the primary object 
was education, and for very poor boys. Scheme: An elementary school for boys 
of E., with twenty-five free scholarships, and clothing for twenty, for boys selected 
for merit, &c., or for poverty, at the option of the trustees. A superior school 
for boys from the whole parish, with three free scholars selected by competitive 
examination. Capitation fees to be paid by the boys of both schools. — Jn re 
Latymer’s Charity, L. R. 7 Eq. 353. 

3. The House of Lords had directed that a scheme be framed for a charity, 
leaving the question whether a proposed building should be erected to the discre- 
tion of those who would consider the scheme, and in the exercise of such discretion 
it had been determined not to build. Held, that said determination was final and 
conclusive on the House. — Clephane v. The Lord Provost, &c., of Edinburgh, 

. L. RB. 1H. L. Se. 417. 


CHEQUE. 

Plaintiff took from her debtor’s agent the agent’s cheque for the amount of the 
debt, and did not present it for payment for nearly four weeks. When presented 
it was dishonored, but there was a reasonable chance, though not a certainty, that 
it would have been paid if presented at once. The debtor, a week after the cheque 
was made, paid his agent a part of the amount, the rest being in the agent’s hands 
already. The agent absconded. Held, that the debtor was discharged. — Hop- 
kins v. Ware, L. R. 4 Exch. 268. 

Action. —See Bonn; Executor aNp ADMINISTRATOR, 2. 


Copicit. —See Revocation or Wit, 2; Wit, 3. 
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COLLISION. 


1. In a case of collision, the vessel proved entitled to redress set forth the 
relative position of the two vessels incorrectly in her pleadings. Both vessels were 
at anchor at the time of the accident, and there was no ground for the objection 
that the other side might have been misled. eld, that the rule that a party seek- 
ing redress for an injury must recover secundum allegata et probata did not apply. 
— The ** Alice” & The ** Rosita,” L. R. 2 P. C. 214. 

2. In a case of collision occasioned by the fault of a vessel under compulsory 
pilotage in going at too great speed, where no contributory negligence on the part 
of the master or crew is proved, the owners of the vessel are not liable. (See 
G. S. N. Co. v. B. & C. 8. N. Co. (Exch. Ch.), L. R. 4 Exch, 238.) 

* Semble, said owners not having adhered to the appeal from the decree that their 
vessel was wholly in fault, but that they were not liable on the above ground, could 
not raise the questions whether their vessel was free from blame, or whether both 
vessels were equally in fault. — Moss v. The African Steamship Co. The ** Cala- 
bar,” L. R. 2 P. C. 238. 

3. The maritime lien on a French vessel for damages caused to an English ves- 
sel by collision is not discharged by a sale without notice under the French bank- 
rupt laws to a purchaser who did not know of the collision. — The Charles Amelia, | 
L. R. 1 Adm. & Eccl. 330. 


Cotony.— See Conruict or Laws. 
Common Carrier. — See CARRIER. 
Common, Tenancy 1n.—See TENANCY IN ComMoN. 


ComPany. 


1. When one who has been induced to become a shareholder in a company by 
a fraudulent prospectus has filed a bill to have his name removed from the list of 
members, his right to this will not be affected by a subsequent order for the 
winding-up of the company. — Reese River Silver Mining Co. v. Smith, L. R. 
4H, L. 64. 

2. The articles of a company formed for running the blockade during the war 
in America provided that dividends should not be paid except out of profits, and 
that the directors should declare a dividend as often as the profits in hand were 
sufficient to pay five per cent on the capital, subject to the resolutions of a general 
meeting. In 1864, a dividend was declared, and sanctioned at a general meeting, 
and subsequently paid, upon a balance sheet in which a debt due from the Con- 
federate government, and a guarantee by the same of part of the value of ships * 
lost in blockade-running, and cotton in the Confederate States, were estimated at 
their full nominal value. The balance sheet was submitted to the creditor now 
complaining of it, and advances were made by him, after inspecting it, out of 
which the dividend was paid. All the above assets were lost and the company 
was wound up. //eld, that as the estimate was made bona fide, and the facts were 
plainly stated in the balance sheet, the dividend was to be considered as made out 
of profits, and not as delusive. — Stringer’s Case, L. R. 4 Ch. 475. 

‘3. Company C., formed to construct railways, &c., ordered rails of Company 
E. by letter. Said rails were intended to be used in the construction of a railway 
which had been undertaken by a firm to which the managing director of C. be- 
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longed, but not by the company. The managing director of E. was also a director 
of C. The rails were made but not delivered, as C. became bankrupt. Held, that 
the order was binding on C., although not under seal, and whether the managing 
director of E. knew the purpose for which the rails were to be used or not; and 
that E. could prove for damages caused by C.’s non-acceptance of the rails. — Zn 
re Contract Corporation. Claim of Ebbw Vale Company, L. R. 8 Eq. 14. 

4. The chairman of the directors of a company was authorized by them to 
accept bills drawn on the company by L., on L.'s depositing securities to a certain 
amount. The chairman accepted such bills with the knowledge of the directors, 
but securities of the specified amount had not in fact been deposited. Held, that 
the company was bound. — Jn re Land Credit Co. of Ireland. Ex parte Overend, 
Gurney, & Co., L. R. 4 Ch. 460. 

See LanpLorp anp Tenant, 2; Lipet, 2; Stature, 1. 

Composition DEED. —See Bankruptcy, 6. 
Conpition. — See Company, 4; Contract; DrvisE, 1; Insurance, 2; 
Morreace, 1. 

ConpiTionaL Limitation. — See PERPETUITY. 
ConFIDENTIAL RELATION. — See Bonp; Trust, 3; 12. 


Conruict or Laws. 
The legislature of Jamaica passed an act indemnifying the defendant in respect 
of all acts done by him in suppressing of the rebellion in that island, and this act 
was assented to by the defendant in his capacity of governor. He was subse- 


quently sued in England for trespasses which were within said act. Held, that 
the act was a bar to the suit, and that his having aided in its enactment, as above, 
made no difference. — Phillips v. Eyre, L. R. 4 Q. B. 225. 

See Cotuision, 3. 


Conrusion.—See Trust, 4. 
ConsmERATION. — See Bonp; Contract; LANDLORD AND 
TENANT, 2. 

ConsTRUCTION OF INSTRUMENTS AND — See Carrier, 1, 2; 
ity, 2; Conrract; Copyrigut; Court; Covenant, 2; Deep; Devise, 
1; Execuror anp ADMINISTRATOR, 1; ForFEITURE; INsuRANCE; LeGacy; 
MorreaGe, 2; Perrerurry; Power; Stature; Succession 
Duty; Wut, 7-14. 

Contempt. — See Propuction or DocuMENTs. 
ConTINGENT IntTEREsT. —See Bankruptcy, 3. 


ConrTRACT. 


Plaintiff shipped under articles drawn in pursuance of the Merchant Shipping 
Act, 1854, for a voyage from Shields to Alexandria, and, if required, to ports in 
the Mediterranean, Black Sea, Danube, &c., and home to the final port of dis- 
charge in Europe; the voyage not expected to exceed twelve months. ‘‘ In con- 
sideration of which service to be duly performed,” he was to receive 51. 10s. 
wages per month. During the voyage the plaintiff was guilty of drunkenness and 
insubordinate conduct, and by his own negligence only he was left behind at a 


port on the Danube. He did not, however, desert. Held (Per Bytes & Mon- 
VOL. IV. 7 
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TAGUE Smiru, JJ.), that plaintiff was entitled to recover wages up to the time 
when he was left behind. (er Brerr, J.) that, construing the articles with the 
Act, performance of, or readiness to perform the stipulated services throughout 
the whole voyage was a condition precedent to the right to wages. — Button v. 
Thompson, L. R. 4 C. P. 330. 

See Company, 1, 3, 4; DamaGes; Conrracr; LANDLORD 
TENANT, 2; Sate; VENDOR AND Purcuaser OF Estate. 


Contrinution. — See Devise, 2. 


CopyRIGutT. 


_Under the Copyright Act (5 & 6 Vict. c. 45), the assignor of a copyright may 
retain copies of the work, and may sell them after his assignment, unless there is 
a contrary stipulation. — Taylor v. Pillow, L. R. 7 Eq. 418. 

Corporation. — See Company. 
Costs. —See Executor anp ADMINISTRATOR, 4; MortTGaGe, 2; NuIsANcE, 
1, 2; Partirion. 


Court. 


Under a statute appointing certain officers commissioners of oyer and terminer, 
and empowering ‘‘ any two or more of them to inquire of, hear, determine, and 
adjudge” certain offences, only one member of the commission need actually sit 
at the trial, if another member is sitting at the same sessions, though in another 
court. 

Per Metior, Lusu, & Hayes, JJ., Cocksurn, C.J., dissentiente, if a second 
judge were required, the same one need not be present through the whole trial. 
— Leverson v. The Queen, L. R. 4 Q. B. 394. 


COVENANT. 


1. One who takes an underlease is bound by all the covenants in the original 
lease. — Feilden v. Slater, L. R. 7 Eq. 523. 

2. The sale of spirits in bottles by a grocer is a breach of a covenant that prem- 
ises shall not be used ‘‘as an inn, public-house, or tap-room, or for the sale of 
spirituous liquors.” — 1b. 

See Easement; Trust, 1. 

Crepitor. —See ExecuToR AND ADMINISTRATOR, 2; FRAUDULENT CoNVEY- 
ANCE. 
Cromnat Law. —See Assautt; Court; Deatu, 1; Evipence, 2; Writ or 
RESTITUTION. 
—See Bankruptcy, 3. 


Custom. —See Sate, 2, 3. 


DaMaGEs. 


A. purchased jute, to be at the risk of the sellers till the prompt day. A. paid 
a deposit, and received the warehousemen’s weight notes from the seller. These 
A. deposited with B. as a security for advances made to A. by C., and B. agreed 
to hold them for C. The jute having been destroyed by fire before the prompt 
day, B. gave up the notes to A. without authority from C., and A. gave them to 
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the seller, and thereupon obtained back the deposit. A. subsequently became in- 
solvent, and failed to repay C. his advances. C. sued B. for his breach of contract 
in giving up the notes to A. Held, that C. was entitled to substantial and not 
merely nominal damages. (Exch. Ch.) — Matthews vy. Discount Corporation, L. 
R. 4 C. P. 228. 

See Proximate CausE; VENDOR AND Purcuaser OF Rea Esfare. 


Deatu. 


1. On a trial for bigamy, it was proved that the prisoner married A. in 1836, 
left him in 1843, and married again in 1847. Nothing had been heard of A. since 
the prisoner left him, but there was no evidence leading to the inference that A. had 
died. Held, that there was no presumption of law that A. was alive at the date 
of the second marriage. — The Queen v. Lumley, L. R. 1 C. C. 196. 

2. A person entitled to dividends payable in April and October, for which he 
was in the habit of applying punctually, and on which he mainly depended for 
support, was last seen in August, 1860, without money and in bad health, and did 
not draw his October dividend. Seven years having elapsed: Held, that on the 
above facts it was to be presumed that he died before Nov. 14, 1860.— Jn re Beas- 
ney’s Trusts, L. R. 7 Eq. 498. 


DeEcLaRATION. —See Evmence, 1, 2. 
Decree. —See MortcGaGe, 2. 


DEED. 


1. On the marriage of A., tenant for life of X. estate, with remainder to his 
first and other sons in tail male, a fund was settled (in case there should be chil- 
dren other than an eldest, second, or only son, for the time being entitled to X. 
estate, for an estate in tail male in possession, or remainder immediately expectant 
on A.’s death) on such children, after the death of A. and his wife, as A. should 
appoint, and, in default of A.’s appointment, equally. C., the eldest son of the 
marriage, joined with A. in barring the entail, and resettling X. estate to A. for 
life, then to C. for life, with remainder to C.’s sons successively in tail, remainder 
to C.’s heirs. A. died, having appointed half only of the fund. Held, that A.’s 
death was the period for ascertaining whether C. was excluded from a share in 
the fund, but (reversing decision of Woop, V.C.) that C., having had the benefit 
intended, notwithstanding the resettlement of X. estate, was excluded. — Colling- 
wood v. Stanhope, L. R. 4 H. L. 43; s.c. L. R. 4 Eq. 286; 2 Am. Law Rev. 467. 

2. A fund was settled after A.’s death on A.’s child J. and A.’s future children, 
and in case either of them should happen to be dead leaving issue, to such issue, 
equally to be divided amongst them or their issue respectively, to each being a 
son at twenty-one, being a daughter at twenty-one or marriage. In case J. or 
other child should die without issue before his share should become ‘‘ due and 
payable,” such share to survivors and issue of deceased child equally, when and 
as their original shares should become ‘‘due and payable.” If at A.’s death 
neither J. or other child, nor issue of J. or other child, were living, or if all should 
die before their shares were ‘‘ payable, then” over. The trustees had a power of 
advancement. J. died without issue, living A. Held, that J.’s share was divested, 
and went to the survivors. — In re Wilmott’s Trusts, L. R. 7 Eq. 582. 

See LanDLorD AND TENANT, 1; MortGaGe, 2; Separation Deep; Trust, 1. 


Demanp. — See Awarp, 2. 
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DESERTION. 


1. A husband left his wife, and the two immediately afterwards executed a 
separation deed. The husband soon ceased paying the allowance which he had 
covenanted to pay. eld, that the separation, being under the deed, was and 
continued voluntary, and was not desertion; and the husband’s breach of his 
covenant did not make it so. — Crabb v. Crabb, L. R. 1 P. & D. 601. 

2. A husband and wife were cohabiting in Jamaica, where the husband held an 
appointment, when the wife was obliged to come to England for her health. 
Afterwards, in 1851, the husband asked her to return, and provided funds for her 
passage, but she wrote that her health did not permit it. In 1856, he made her 
an allowance, which he stopped in 1860. She had made no offer to return since 
refusing his request. Held, that he had not deserted her. — Keech v. Keech, L. 
R.1P. & D. 641. 

DevIsE. 

1. W. devised to his brothers, A., B., and C., thus: to A. ‘‘for life, and in 
default of his having issue living at the time of his death, to B. for life, and in de- 
fault of his having issue living at the time of his death, to C. and his heirs; but 
in case A. should die leaving issue,” to such issue in tail male. ‘* And in case B. 
should come to the possession of the said estate hereinbefore limited to him, and 
should die leaving issue, said issue to take in like manner” as before limited to the 
issue of A.B. died in the lifetime of A., leaving a son who survived A. A. died 
without issue. Held, that B.’s son took under the will. B.'s coming into 
possession was not a condition precedent. — Ldgeworth v. Edgeworth, L. R. 4 
H. L. 35. 

2. Estates A. and B., subject to the same mortgage, were devised, A. specifi- 
cally, and B. by a residuary clause. Held, that the residuary devise was specific, 
and that the two estates must bear the mortgage debt ratably. — Gibbins v. Eyden, 
L. R. 7 Eq. 371. 

See Cuariry, 1, 2; Execuror anp ADMINISTRATOR, 4; FORFEITURE; 
Perpetrurry; 7-14. 

Disciarmer. —See Morteace, 3. 


DIscovERY. 


1. A defendant who has answered cannot avoid discovery, for the purposes of 
the suit, on the sole ground that it is the same which is the only object of the suit.. 
— Chichester v. Marquis of Donegal, L. R. 4 Ch. 416. 

2. A. filed a bill against B., who had been his partner, alleging that B. had 
represented a good debt to be bad, and praying that the agreement of dissolution 
might be set aside, or that B. might be ordered to pay one half of his receipts on 
account of said debt, and also for an account. The interrogatories asked B. to 
set forth his said receipts and the partnership accounts. B. answered that a 
patent had been assigned to him on account of said debt, and that after much liti- 
gation at his own expense connected with the same, he expected to receive from 
it more than the amount of the debt; and as to the accounts, that they were very 
long, and could only be given by employing an accountant on the books, which 
were always opento A. Held, that the answer was sufficient. — Lockett v. Lockett, 
L. R. 4 Ch. 336. 
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Discretion. — See Cuaniry, 3. 
DisqQuaLiricaTion. —See PARLIAMENT. 
Divorce. — See Atimony ; DESERTION. 


Domicie. 

If a man is imbecile on attaining his majority, and remains so continuously 
until his death, his father retains the right of choice of his domicile as long as he 
lives. — Sharpe v. Crispin, L. R. 1 P. & D. 611. 

Dower. — See ELEcrion. 
Dyine Dectarations. —See EvipEnce, 2. 


EASEMENT. 


A. sold land to plaintiff, reserving a rent, to secure which plaintiff covenanted 
to build, and built accordingly. A. afterwards sold adjoining land to defendant, 
who drained the same, in consequence of which plaintiffs land lost the support of 
subterranean water, and subsided. It would have done so even if it had been 
unbuilt upon. Held, that defendant was not liable. (Exch. Ch.) — Popplewell v. 
Hodkinson, L. R. 4 Exch. 248. 

See Licur; Nuisance, 3; Srature, 7; Way. 


ELECTION. 


A testator left his wife, among other things, property to which she was entitled 
in her own right, and an annuity charged: on the L. estate in lieu of dower. 


The wife during her life took what was given her by the will, but never elected 
to take under or against it. She died intestate, leaving four next of kin, three 
of whom elected to take under the will, while the fourth, the heir and administrator, 
elected against it. Held, that the election of the three did not bind the fourth, 
nor that of the fourth the three. In taking the accounts, the fourth was to bring 
in the annuity, and to be allowed one-fourth of the dower in lieu of which it was 
given. — Fytche v. Fytche, L. R. 7 Eq. 494. 


Equity. — See Account. 


Equiry PLEADING AND PRACTICE. 


Service of a petition for vesting in new trustees lands which had descended to 
the infant heirs of the former sole trustee, upon the guardian of said heirs, is un- 
necessary. — In re Little, L. R. 7 Eq. 323. 

See Discovery; Evipence, 3; FraupuLent CoNvEYANCE, 2; InTER- 
PLEADER; MortGaGe, 2; Nuisance, 1, 2; PLepGe; Propuction or Docv- 
MENTS; REvIvoR; Warp or Court. 


Error. 


An arbitrator was required by the order referring the cause to him to state a 
cease for the opinion of the Court of Exchequer, at the request of either party ; 
he stated a case accordingly, which was heard and decided by the Court. Held, 
that this decision was not a judgment on which error could be brought. — Court- 
auld v. Legh, L. R. 4 Exch. 187. 


EstorreL.— See Cuarity, 3; Lanpitorp anp TENant, 1 
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EvIvENCE. 


1. A declaration or written entry by a deceased person, who had, at the time 
of making the same, occupied a house four years, that he was tenant of said house 
at so much rent, and had paid it, is admissible to prove the payment as well as 
the tenancy. — The Queen v. Exeter, L. R. 4 Q. B. 341. 

2. Thirteen hours before the death of a murdered person, she made a declara- 
tion upon oath. She was asked, ‘‘Is it with the fear of death before you that you 
make these statements? Have you any present hope of your recovery?” She 
said, ‘* None.” Her statements were written out, together with the above, but 
the word ‘‘ present” was omitted from before ‘‘ hope.” The written statement 
was then read to her, and, at her suggestion, the words “‘ at present” were in- 
serted, thus: ‘‘ with no hope at present of my recovery.” It was then signed by 
her. Held, that the declaration was not admissible. It did not appear that 
the deceased was absolutely without hope.— The Queen v. Jenkins, L. R. 1 C. C. 
187. 

3. When an affidavit is made before a notary abroad, the signature of the 


notary must be verified before the aflidavit can be admitted. — In re Davis's 
Trusts, L. R. 8 Eq. 98. 


Execution. —See FravpULENT CONVEYANCE, 2. 


EXECUTOR AND ADMINISTRATOR. 


1. The court allowed one who had been appointed an executor, and had re- 
nounced that office, to take administration with the will annexed, notwithstanding 
a rule that no person who had renounced in one character should take a repre- 
sentation to the same deceased in another character. — Goods of Russell, L. R. 
1P. & D. 634. 

2. A female took administration of the estate of the deceased as a creditor, got 
in a large part of the estate and paid some of the debts, and then married and 
died. The husband had taken possession of leaseholds, part of said estate, but 
no fund had been set apart for the payment of the wife’s debt. Held, that admin- 
istration of the unadministered effects of the deceased could not be taken by the 
husband in his own right as a creditor, but only as representative of his wife. — 
Goods of Risdon, L. R. 1 P. & D. 637. 

8. A testator made two persons his executors and also the trustees of the resi- . 
due of his estate, part of which consisted of a bond given by the trustees of a 
minor. The latter on coming of age, within a year of testator’s death, gave his _ 
bond to said executors jointly, in place of the bond of his trustees. Ten years 
afterwards, the obligor of the substituted bond paid part of the money to one of 
the obligees, who signed a receipt himself, and forged the signature of his co- 
obligee, and embezzled the money. Held, (1) that the obligor was discharged by 
the receipt of one executor, though he meant to have that of both; (2) that the 
acceptance of the substituted bond by the executors was not a breach of trust ; 
(3) that the lapse of ten years was not of itself notice to the obligor that the 
estate had been administered and the executors had become trustees. — Charlton 
v. Earl of Durham, L. R. 4 Ch. 433. 

4. A testator devised all his real estate upon certain trusts. Some of the gifts 
lapsed to the heir. The personalty was insufficient to pay the debts. Held, that 
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the lapsed shares must go first to pay the costs of administration. — Row v. Row, 
L. R. 7 Eq. 414. 


See Revocation or WILL, 2, 3. 
Exercutory Devise.—See ForreirurE; PERPETUITY. 


FORFEITURE. 


A testator appointed some and devised other real estate to his wife and her as- 
signs during her life, and, after her death, to his son in fee, with a proviso that if 
his wife should do any thing whereby she should be deprived of the control over 
the rents and profits, so that her receipt alone should not be a sufficient discharge 
for the same, her estate should determine as effectually as it would by her actual 
decease. By a first codicil, he appointed and devised his said estate, after the 
death of his wife, to his son for life, with remainders over. By asecond, he gave 
his personal estate to his wife for life, for her separate use, independently of any 
future husband. The wife married again without making any settlement. Held, 
that her interest was forfeited, in spite of the word ‘‘ assigns” and the allusion to 
a second husband, and that the remainders limited by the codicil, both in the 
appointed and devised estates, were accelerated. — Craven v. Brady, L. R. 4 Ch. 
296; s.c. L. R. 4 Eq. 209; 2 Am. Law Rev. 276. 

See MorrGaae, 3. 


Fraup. — See Bonp; Company, 1, 2; ParrNersuip, 1; W111, 12. 


FRAUDULENT CONVEYANCE. 


1. When a man executed an antenuptial settlement and married a woman with 
whom he had previously cohabited, with intent to defraud his creditors, the wife 
being implicated in the transaction: Held, that the settlement was void as against 
creditors. — Bulmer v. Hunter, L. R. 8 Eq. 46. 

2. January 23, 1867, an examination of defendant’s conduct as chairman was 
begun. February 13, he settled all his property on his children, with power to 
the trustees to pay him such part of the income as they might think fit. May 6, 
an order was made against him. Held, that the conveyance might be set aside at 
the suit of creditors having no lien on or order charging the property conveyed, 
the bill to be brought on behalf of all the creditors. Independent proceedings 
were necessary for the creditors to have execution against such property. — Reese 
River Silver Mining Co. v. Atwell, L. R. 7 Eq. 347. 

3. Land was settled on A. for life, remainder to his son B. in fee, if living at 
A.’s death, with power to A. and B. to revoke the above and appoint new uses. 
B. becoming insolvent, A. and B. by deed revoked the uses in B.’s favor and 
appointed the estate to such uses as A. should appoint, and, in default of appoint- 
ment, to the use of B. absolutely. B. was afterwards adjudicated bankrupt, and 
the assignees sought to set aside said deed as fraudulent. A. was enjoined, on 
motion, from exercising his power under said deed in favor of a purchaser for 


value, but not from doing so in favor of volunteers. — Beyfus v. Bullock, L. R. 
7 Eq. 391. 


Fraups, Statute oF.—See LanpLorpD aNnD TENANT, 1. 
Governor.- See Conriict oF Laws. 
Guaranty. —See Bankruptcy, 6; Sag, 2. 
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Guarpian.—See Equiry PLEADING anv Practice; Revocation or Wit, 2. 

Hem anp Personal Representative. —See OF ASSETS; 
Power. 

Huspanp anp Wire.—See Aummony; Deatu, 1; Divorce; Executor anp 


ApMINISTRATOR, 2; FraupULENT CoNVEYANCE, 1, 2; SePaRaTION DEED; 
Warp or Court; Wire’s Equity. 


Ignorance. —See Bonn. 


Contract. 


Property pledged to the keeper of a brothel to secure payment for wine, &c., 
consumed in a debauch in said brothel, cannot be recovered by the pledgor of the 
pledgee. — Taylor v. Chester, L. R. 4. Q. B. 309. 


Imetrep Grant or Reservation. —See Easement; Way. 
Inpemnity, Act or.—See Conruiicr or Laws. 
InpICTMENT. —See ASSAULT. 


INJUNCTION. 


The publication of any document which would destroy property, whether con- 
sisting of money or reputation, may be restrained in equity. 

An injunction was granted against the publication of a notice stating that a 
merchant was a partner in a bankrupt firm. — Dixon v. Holden, L. R.7 Eq. 488. 

See Bonp; FraupuLENT Conveyance, 3; INTERPLEADER; Licut; Nut- 
SANCE, 1, 2. 


Insanity. —See 


INSURANCE. 


1. Meat shipped at Hamburgh for London was delayed on the voyage by tem- 
pestuous weather, and solely by reason of such delay became putrid, and was 
necessarily thrown overboard at sea. Held, not a loss by perils of the sea, or 
within the words ‘all other perils, losses, and misfortunes,” &c., in a policy of 
insurance on said meat. — Yaylor v. Dunbar, L. R. 4 C. P. 206. 

2. An assurance company lent W. £1000 on a mortgage for that sum and on 
a policy on his life for the same amount, which he effected with them for the pur- 
pose. The policy contained a condition, that if W. should die by his own hands, 
&e., it should be void, ‘‘ except to the extent of any bona jide interest therein 
which, at the time of such death, should be vested in any other person. . . for a 
sufficient pecuniary or other consideration.” W. committed suicide while insane, — 
the policy being still in the hands of the company. eld, that the company came 
within the above exception to the condition, and that the policy was valid to the 
extent of the debt to them. The mortgage was ordered to be reassigned. — White 
v. British Empire Mutual Life Assurance Co., L. R. 7 Eq. 394. 


IntEeREST. —See Bank. 


INTERPLEADER. 

The plaintiff's affidavit of no collusion in an interpleader suit cannot be rebutted 
before the hearing by a counter affidavit, although the plaintiff has filed additional 
affidavits in reply. In such a case, an order was made for the payment of the 
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money into court and for an injunction, on the plaintiff's giving an undertaking 
as to damages. Order of Mains, V.C., reversed. — Manby v. Robinson, L. R. 
4 Ch. 347. 
Invitation. —See NEGLIGENCE. 
Jomwt Tenancy. —See Leaacy, 3. 
JURISDICTION. — See Account; Court. 
Lacues. — See Cneque; Morreace, 4. 


LANDLORD AND TENANT. 


1. B. made a second mortgage of certain premises to the defendants by an 
indenture which was executed by B. but not by the defendants, who, however, 
advanced money on it. B. by the deed conveyed the premises in fee, on trust for 
sale; ‘‘ and as a further security for the principal and interest for the time being 
due from B., . . . B. did thereby attorn and become tenant to the defendants, 
their heirs, &c., for and during the term of ten years, if that security should so 
long continue,” at a certain rent payable on each Ist of October. ‘* Provided 
that . . . without any notice or demand . . . it should be lawful for the defendants, 
their heirs, &c., before or after the execution of the trusts of sale,” to enter on 
the premises, eject B., and determine the said term of ten years. B. accordingly 
continued in occupation, and, rent not being paid on the first rent day, the de- 
fendants distrained. It appeared by the deed that the defendants had only an 
equity of redemption. Held, that the intention of the parties, as shown by the 
deed, and that the effect of the Statute of Frauds on the same, was to create a 
tenancy at will, and that B. became tenant at will on attornment; also that B. was 
estopped by the deed to deny that the defendants had a legal reversion, although 
the truth appeared. (Exch. ‘Ch. ) — Morton v. Woods, L. R. 4 Q. B. 293; s.c. 
L. R. 3 Q. B. 658; 3 Am. Law Rev. 703. 

2. Defendant entered upon, occupied, and paid rent for premises under a de- 
mise for a term of years, made on behalf of a corporation, the owners, but not 
sealed with the corporate seal. By this agreement, defendant undertook to make 
certain repairs. Held, that he was bound by his stipulation. He had become 
tenant from year to year on the terms of the demise applicable to such a tenancy. 
— Ecclesiastical Commissioners v. Merral, L. R. 4 Exch. 162. 

See CovENAnT, 1. 


Lapsep DevisE.—See Executor anp ADMINISTRATOR, 4. 
Law or Nations. —See REBELLION. 


Lease. —See Covenant, 1; Lanptorp anp Tenant; MortGace, 3; VENDOR 
AND PURCHASER OF Estate. 


Legacy. 


1. Bequest to testator’s son L. for life, and after his decease equally between 
and amongst the wife of L. (in case she should survive him) and all and every the 
child and children of L., as they should severally attain twenty-one, at which 
period the shares of such children were to be vested in them. At the date of the 
will, L. had a wife and one child, but the wife died before the testator. After the 
testator’s death, L. married again, and died leaving a widow. Held, that L.’s 
widow took under the will. — Jn re Lyne’s Trust, L. R. 8 Eq. 65. 
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2. Bequest to A. B. for life, and after her death to eight, equally, their interests 
to be vested from the death of the testator; and in case of the death of any of the 
eight before the tenant for life, the shares of those so dying to be paid to the sur- 
vivors equally. The eight legatees survived the testator, but all died before the 
tenant for life. Held, that the survivorship was to be referred to the death of the 
tenant for life, and that, as none survived that moment, each took his original 
gift. — Marriott v. Abell, L. R. 7 Eq. 478. 

3. A bequest to testator’s wife and executrix, absolutely, ‘ for the benefit of 
herself and children,” creates a joint tenancy among the children which is not 
severed by the marriage of a daughter. Semble, the wife takes a life estate. — 
Armstrong v. Armstrong, L. R. 7 Eq. 518. 

See Cuanriry, 1, 2; Devise, 1; Forrerrure; Perrerurry; Witt, 7-14. 

LeaisLaTuRE. —See ParLiAMENT. 


1. At a meeting of a board of guardians, at which reporters were present, a 
member, E., said ‘‘ he hoped the local press would take notice of this (the plain- 
tiff’s) very scandalous case,” and requested the chairman, P., to give an outline 
of it. P. did so, and said, ‘‘I am glad gentlemen of the press are in the room, 
and I hope they will take notice of it.” There was other language to the same 
effect. A correct but condensed summary of the proceedings, containing re- 
marks defamatory of the plaintiff, which were made at the meeting, was afterwards 
published in two local newspapers. Held (Exch. Ch., per Keatinc, MONTAGUE 
Smiru, & Hannen, JJ., Bytes & MELLor, JJ., dissentientibus), that there was 
evidence to go to the jury of publication of the libel in the newspapers by E. and 
P. — Parkes v. Prescott, L. R. 4 Exch. 169. 

2. A report of the directors of a company contained the following statement: 
‘* The shareholders will observe that there is a charge of £1306 for deficiency of 
stock, which the manager is responsible for. His accounts have been badly kept, 
and have been rendered to us very irregularly.” This report was printed and sent 
to the shareholders, according to the usual practice, by order of a general meet- 
ing. Held, that, in the absence of evidence of express malice, the printing and 
publication of the report was privileged. — Lawless v. Anglo-Egyptian Cotton Co., 
L. R. 4 Q. B. 262. : 

3. The defendant, in a privileged communication, described the plaintiff's con- 
duct as ‘‘ most disgraceful and dishonest.” The conduct so described was equivo- 
cal, and might honestly have been supposed by the defendant to be as he described 
it. Held, that the above words were not of themselves evidence of actual malice. 
(Exch. Ch.) — Spill v. Maule, L. R. 4 Exch. 232. 

See InsuncTion. 


License. — See NEGLIGENCE. 
Lien. — See Cotuision, 3; FraupuLentT CONVEYANCE, 2. 


Lieut. 


Plaintiff pulled down a building with ancient lights, and put up a new one with 
larger windows only partially coinciding with the old ones. ‘There were also 
additional windows. The owner of the servient estate obstructed the light of the 
substituted windows. An injunction was refused. — Heath vy. Bucknall, LL. R.8 Eq. 1. 
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Lunatic. — See DomicrLe. 
Mauice. — See 2, 3. 


Marruce Serrtement. — See Deep; FraupuLtent Conveyance; SepaRa- 
TION DEED; Warp or Court; Wire's Equiry. 


Marrrep Woman. — See Huspanp anp WIFE. 


MARSHALLING OF ASSETS. 


Land was mortgaged to secure £1500. By a later deed, the same and other 
land, and some personalty, were mortgaged to secure the old and a new debt. 
The mortgagor died intestate. In a case between the administrator and heir-at- 
law: Held, that the first mortgaged land was first liable for the £1500. The 
new debt to be apportioned between the realty and personalty. — Lipscomb v. 
Lipscomb, L. R. 7 Eq. 501. 

See Banwruptcy, 4, 5; Cuarrry, 1; Devise, 2; Parririon. 

Master anp Servant. — See Contract. 
MispeMEANor. — See AssavLt. 
Mistake. — See Awarp; Bonp. 

Money Hap anp Recetvep. —See Awarp, 2. 


MOorTGAGE. 


1. A ereditor agreed to remit part of the debt, on the debtor's giving him a 
mortgage for the balance. A mortgage was afterwards given with a power of 
sale, but also with a proviso, that, if the mortgage debt should not be paid within 
two years, or if any other condition should be broken, the whole of the original 
debt should be recovered. It also recited that the agreement had been made 
without prejudice to the creditor’s original rights. Held, that the proviso was 
not a penalty against which equity would relieve. Judgment of CHELMsrorD, 
L.C., reversed. — Thompson v. Hudson, L. R. 4 H. L. 1; s.c. 2 Eq. 612; 2 Ch. 
255; 1 Am. Law Rev. 518, 690. 

2. A mortgage secured £600, future advances, interest on both, and all costs 
of any suits under the provisions of the deed or in anywise connected therewith ; 
the total moneys secured not to exceed £1200. On a bill to redeem, a decree 
was made by Stuart, V.C., directing an account of what was due the mortgagee 
for principal and interest under the deed, and of sale-moneys, rents, and profits 
received by him. The mortgagee appealed. Held, that the decree was right. 
_ (Per Setwyn, L.J.) Because costs properly incurred in actions relating to the 
property might be claimed, under it as ‘‘ just allowances.” (Per Girrarp, L.J.) 
Because they might be claimed as principal due under the deed. — Blackford v. 
Davis, L. R. 4 Ch. 304, 

3. B. mortgaged a term to D. for £3000. D. submortgaged the term, less 
three days, and the debt, to E., with power to sue for the whole of the same, 
to secure £1200. B. died, and E. claimed £3000 from B.’s estate. B.’s adminis- 
trators assigned the equity of redemption to D. D. by registered deed assigned 
all his estate to trustees for the benefit of creditors. E. foreclosed a second sub- 
mortgagee, and D., whose trustees disclaimed by answer. E. then ceased paying 
rent, which he had been doing,and B.’s lessors entered. Held, that the disclaimer 
only extended to what was in issue in the suit, and did not enlarge E.’s estate, 
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and that E. could prove against B.’s estate for £3000, but was not to receive 
more than £1200, interest and costs. — Jn re Burrell, L. R. 7 Eq. 399. 

4. A. and B., mortgagees, transferred their mortgage to W., who gave no 
notice of the transfer to T., the mortgagor. T., intending to redeem, paid the 
amount secured by the mortgage to the solicitors of A. and B., who were also 
W.’s solicitors, without ascertaining that they were authorized to receive it. The 
solicitors misappropriated the money, and prepared a deed which A. and B, 
signed, being deceived as to its contents, which contained a recital acknowledging 
the receipt of the money, and which purported to convey the property to the mort- 
gagor’s nominee. No receipt was indorsed on the deed. Held, that W. was en- 
titled to foreclose. — Withington v. Tate, L. R. 4 Ch. 288. 

See Bankruptcy, 6; [nsurance, 2; MARSHALLING Or PLEDGE. 

NAVIGABLE Water. — See Nuisance, 1; Sratuts, 3. 


NEGLIGENCE. 


It was the practice of consignees of coal by defendants’ road to go along a 
flagged path by the side of the road at the station, and to assist in the unloading, 
which was done by tipping the coal into cells. The plaintiff was consignee of a 
coal wagon which could not be unloaded in the usual way, as all the coal cells 
were full. He told the station master that he must have some coals, and, no reply 
being made, he went to the wagon, took some coal from the top, and descended 
to the flagged path. The flag he stepped on was worn and gave way, and he fell 
and was injured. Held, that defendants were liable, although the plaintiff was 
not getting his coal in the usual manner. — Holmes vy. North Eastern Railway Co., 
L. R. 4 Ex. 254. 

See Cotuision, 2; Lacues; Proxmate Cause. 

NeGoriaBLe InstruMENT.— See Bonp. 
Notary. —See Evipence, 3. 


Nortice.—See Company, 3; Executor AND ADMINISTRATOR, 3; MortGaGe, 4; 
Way. 


NUISANCE. 


1. The plaintiff, a riparian proprietor on a tidal navigable river, filed an infor- 
mation and bill to restrain the opposite riparian owner from building a jetty in the 
alveus of the river. It was not proved that the plaintiff's land would be seriously 
injured by a greater volume of water being thrown upon it. But the public navi- 
gation and that of the plaintiff would be interfered with. Held, that the suit was 
properly framed, and an injunction was granted with costs. Semble, the Attorney- 
General need not have been joined. — Attorney-General v. Earl of Lonsdale, L. 
R. 7 Eq. 377. 

2. A tenant from year to year obtained an injunction from Mattns, V.C., 
against the erection of a circus, which was to last only a short time, on the ground 
that it would draw together a crowd of disorderly persons. Defendant appealed, 
the land having meanwhile been covered with permanent buildings. Held, that 
there was not sufficient ground for an injunction, and this having been granted, 
the appeal was not only for costs. 

But an injunction against a circus, the noise of which was so loud as to be dis- 
tinctly heard in the plaintiff's house when the windows and shutters were closed, 


— 
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was upheld, without a trial by jury. Since Sir John Rolt’s Act, 25 & 26 Vict. 
c. 42, this is not necessary if the evidence satisfies the court. — Inchbald v. Robin- 
son. Inchbald v. Barrington, L. R. 4 Ch. 388. 

3. A., while lessee of two print-works, erected a weir across the stream which 
supplied them, and diverted the water from one of them at a point where he was 
riparian owner, but where defendants, who had no interest in the water, were 
owners of the bed of the stream. The plaintiff becoming lessee of the last men- 
tioned print-work, and entitled to the water of the stream, removed the weir, which 
was soon replaced against the will of the defendants. Defendants declined to 
remove the weir, but gave plaintiff full liberty to do so. Held, that defendants 
were not liable for the continuance of the nuisance. — Saxby v. Manchester, 
Sheffield, & L. Railway Co., L. R. 4 C. P. 198. 


Over aND Terminer. — See Court. 


PARLIAMENT. 

A statute rendering ineligible for Parliament any one who shall ‘‘ undertake, 
execute, hold, or enjoy” any contract for the public service, does not disqualify 
one who has performed his part of such contract before his election, although he 
has not been paid. — Royse v. Birley, L. R. 4 C. P. 296. 


Parties. —See Bankruptcy, 2; Nuisance, 1. 


PARTITION. 

A. and B., tenants in common in fee, made an agreement for partition, but 
both died before the deed was executed. A., the survivor, devised the share 
agreed to be held in severalty by him, but allowed the legal estate in one moiety 
of B.’s share to descend to his heir-at-law. Held, that the costs of partition, in- 
cluding those of getting in the legal estate, must be borne by the devisees of A., 
and not by his personal estate. — In re Tann, L. R. 7 Eq. 434. 


PARTNERSHIP. 
1. Money received by one member of a firm of solicitors, in the course of the 
management and settlement of the affairs of a client of the firm, is money paid to 
the firm in the course of their professional business ; and the firm are liable for 
any loss from the dishonesty of the partner by whom the money was received. — 
Earl of Dundonald v. Masterman, L. R. 7 Eq. 504. ° 
2. A. and B. were partners under an oral agreement to share profits and losses 
equally. A. died, having advanced to the firm £1900 more than B. The net 
‘assets of the partnership were only £1400. Held, that the deficiency of £500 
was a loss to be borne equally by A. and B.— Nowell v. Nowell, L. R. 7 Eq. 538. 
‘See Bankruptcy, 2; Discovery, 2. 

Pawn. —See Bankruptcy, 4,5; Damaces; Contract; Pieper. 
PayMENT. — See CHEQuE; Executor AND ADMINISTRATOR, 3; MorTGaGE, 4. 
PAYMENT INTO Court. — See INTERPLEADER. 

Penatty. — See Morraace, 1. 


PERPETUITY. 


A fund was bequeathed, after the death of an unborn legatee for life, to all the 
children of A. (who was alive at the date of the will, share and share alike), and to 
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the children of such of the said children ‘as shall be then dead, according to the 
statute of distributions; . . . but in case there shall be no child or grandchild of 
the said A. then living,” then over. Held, that this was not a gift to the children 
of A., vesting at their birth, but to persons to be ascertained at the death of the 
unborn legatee for life, and therefore void as too remote. Avern v. Lloyd, L. R. 
5 Eq. 383 (3 Am. Law Rey. 100), commented on. — Stuart v. Cockerell, L. R. 7 
Eq. 363. 


Pitot. —See Coiuision, 2; Error; 6. 
Pieapine. — See 1. 


PLEDGE. 


Plaintiff borrowed money of defendants on the security of stock which he trans- 
ferred to them. Plaintiff repaid the loan in due time, and defendants, who had 
sold the plaintiff's stock, transferred a like amount of the same stock to him. 
After a decree by Mains, V.C. (L.-R. 6 Eq. 165; 3 Am. Law Rev. 277, 278), 
charging defendants with the amount for which they had sold the plaintiff’s stock, 
and that he should retransfer that which he had received from them, it appeared 
that before filing his amended bill plaintiff had sold the stock which he received, 
a fact not disclosed in said bill. He then filed a petition for leave to transfer a 
like amount of said stock to defendants, and it was so ordered. Held, on appeal, 
that the order was inconsistent with the decree; and the bill also was dismissed 
with costs, as not having stated the real facts, but without prejudice. — Langton 
v. Waite, L. R. 4 Ch. 402. 

See Banxxrrrcy, 4,5; Damaces; Contract. 


Power. 

D. made an agreement, not under seal, with a railway company, by which it 
was recited that D. was owner of lands specified in the schedule which were 
required by the company, and that the compensation to be paid D. for taking the 
same had not been ascertained, and it was agreed to abide by the award of arbitra- 
tors. Lands owned by D. in fee, and others settled to such uses as D. should by 
deed appoint, and subject thereto to D. in tail, were included in the schedule with- 
out distinction as to the character of D.’s interest in them, and a lump sum was 
awarded for the whole. D. died before conveying. Held, that the agreement 
was not made by D. as tenant in tail, but was in equity an execution of his power, 
and that the purchase money was payable to the personal representative of D. as 
part of his personal estate. — In re Dyke’s Estate, L. R. 7 Eq. 387. 

See Forrerrure; Fravputent Conveyance, 3; Trust, 3. 

Practice. — See Coiuision, 2; Error; Writ, 6. 
Presumprion.—See Deatu. 


Prixcrpat anp AGENT. —See Account; CuEquE; CoLiision, 2; Company, 
4; Liner, 1; MortGace, 4; REBELLION. 


Principat anD Surety. —See Bankruptcy, 6. 
PriviLeGep ComMUNICATION. — See LiBet, 2, 3. 


PropvuctTion OF DocuMENTS. 


A defendant, being in contempt for not having made an affidavit of documents 
and otherwise, applied for an order that plaintiff should make such an affidavit. 
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The documents being necessary for the defence, the order was granted, the plain- 
tiff’s affidavit and production to be after affidavit and production by defendant. — 
Haldane v. Eckford, L. R. 7 Eq. 425. 


Promissory Notre.—See Bits anp Nores. 


ProxmaTeE Cause. 


By an act of Parliament, a cut was to be built, and also a culvert under it, 
which was always to be kept open. In consequence of the negligent construction 
of the cut by the defendants, the waters of a neighboring river flowed into it, burst 
the western bank, and flooded the adjoining land. The plaintiff, owning land east 
of the cut, closed the culvert to prevent his land being flooded ; but the owners on 
_ the west, believing that this would be injurious to their lands, reopened it, and the 
plaintiff’s land was flooded in consequence. Held, that defendants were liable for 
the entire damage so caused to plaintiff’s land, whether the reopening of the cul- 
vert was right or wrong. — Collins v. Middle Level Commissioners, L. R. 4 C. P. 

9. 

See Venpor anp PurcHaserR OF Reat Estate. 
— See Carrier; NEGLIGENCE; SrTaTuTE, 1. 


Ratirication. —See Bank. 


REBELLION. 


The title of the United States to public property of the Confederacy, which 
was not wrongfully taken from the United States, is a title by succession, and 


not paramount. Therefore the United States cannot demand an account from a 
Confederate agent in England in respect of his dealings in the Confederate loan, 
except on the same footing as if taken between the Confederate government and 
said agent. — United States of America v. McRae, L. R. 8 Eq. 69. 
Rent.— See APPORTIONMENT, 1; VENDOR’s LIEN. 
Res Apsupicata. — See Cuariry, 3. 


REvIvor. 


A suit for administration was instituted in the name of three infants by their 
next friend. One of them, a female, married before decree. She and her hus- 
band did not know of the suit, and the next friend and other parties did not know 
of the marriage until after decree. Sruart, V.C., thought a supplemental bill 
necessary, but the defendants consenting, an order of revivor was made by the 
- Lords Justices. — Griffin v. Morgan, L. R. 4 Ch. 351. 


ReEvocaTIon oF WILL. 


1. A testatrix destroyed a will without stating at the time her intention in 
doing so. Subsequently on the same day she said that she had destroyed the will 
with the intention that a former will should take effect, and she had before ex- 
pressed the same intention. Probate of a draft of the destroyed will, on motion, 
was refused. — Goods of Weston, L. R. 1 P. & D. 633. 

2. A testator, by what he called a codicil to his will, revoked all bequests and 
dispositions in the will, and nominated executors, but did not in terms revoke the 
appointment of executors and guardians in the will. Held, that the will was not 
revoked. — Goods of Howard, L. R. 1 P. & D. 636. 


112 DIGEST OF THE ENGLISH LAW REPORTS. 


3. A testator appointed A. and B. his executors. By a subsequent will, con- 
taining no clause of revocation, he appointed A. and C. his ‘* sole executors.” 
Probate was granted of both papers, as containing together the testator’s last will, 
to A. and C. The word * sole” revoked the earlier appointment. — Goods of 
Baily, L. R. 1 P. & D. 628. 


SALE. 


1. J. orally contracted to sell S. two pockets of X. hops on the spot, and two 
of Y. hops in a warehouse at L., at certain prices per ewt. The X. hops were de- 
livered, the Y. hops were sold by sample. Afterwards, the keeper of said ware- 
house, by J.’s directions, marked two of three pockets of Y. hops, which J. had 


there, ‘‘ To wait orders,” with the name of S., but made no transfer in his books, . 


and still held the hops at J.’s charge and risk. Later, J. sent to S. an invoice, 
giving the numbers, weight, and prices of the X. hops and of the marked pockets 
of Y. hops, and a draft for acceptance. S. refused to accept the draft or to re- 
ceive the Y. hops. Held, that the property in the Y. hops had not passed. §. 
had neither authorized nor subsequently assented to the appropriation of the Y. 
hops to him by J. —Jenner v. Smith, L. R. 4 C. P. 270. 

2. Stock-jobbers agreed on the Stock Exchange to buy 100 shares for a cer- 
tain day, and on the sale-note were the words ‘‘ with registration guaranteed.” 
The jobbers, before the day, gave the name of a transferee, who duly paid the 
purchase money. The seller executed and delivered the deed of transfer to the 
transferee, but the latter never registered it, and calls were made upon the seller, 
who filed a bill against the jobbers for indemnity, and afterwards died. Held, that 
the jobbers were liable to indemnify the seller’s estate. — Cruse v. Paine, L. R. 
4 Ch. 441; s.c. L. R. 6 Eq. 641; 3 Am. Law Rev. 714, 715. 

3. Stock-jobbers agreed on the Stock Exchange to buy ten shares, and on the 
name-day gave the name of G. as ultimate buyer, to whom the shares were trans- 
ferred without objection. It was afterwards discovered that said shares were 
delivered to the brokers’ named on the name-ticket as G.’s brokers, as part of a 
large number bought for S., as undisclosed principal (the dealings not being for 
specific shares), and that, by arrangement between S. and G., the name of G., 
who was irresponsible, was given. G.’s brokers and the jobbers were ignorant 
of this arrangement. Held (Per Ketry, C.B., and Bramwe.y & Picort, BB., 
Cieassy, B., dissentiente), that G. was an ultimate purchaser within the usage 
of the Stock Exchange, and that the jobbers were not liable for calls. — Mazxted 
v. Paine, L. R. 4 Ex. 203. ; 


See Cotzision, 3; Copyricut; VENDOR AND PurcHASER OF Estare. 


SALVAGE. 


In a case in which the Judicial Committee, being assisted by the Nautical 
Assessors of the Court, were of opinion that too large a sum had been allowed by 
the court below as salvage, the vessel assisted not having been in imminent peril 
of destruction, the sum awarded was reduced by more than one-half. — The 


Ohetah, L. R. 2 P.C. 205. See The England, ib. 253. But see The Alice and The 
Princess Alice, ib. 245. 


Szaman. —See Contracr. 
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Separation Deep. 


By a deed which recited that B. and his wife had agreed to live apart from each 
other during the remainder of their lives ‘‘ upon the terms and conditions herein- 
after contained,” B. covenanted with trustees to allow his wife to live separate, 
and settled a sum of money upon trust for his wife for her life, and for their chil- 
dren after her death, with a proviso that if B. and his wife should afterwards 
agree, by writing, &c., to cohabit together, the income of said sum should be paid 
to B. during such cohabitation, and the trustees covenanted to indemnify B. against 
his wife’s acts and engagements. No separation took place between B. and his 
wife. Held, that the deed was a separation deed, and not a voluntary settlement, 
and that, as no separation took place, it was wholly void. — Bindley v. Mulloney, 
L. R. 7 Eq. 343. 

See Desertion, 1. 


Servant. — See Contract. 
SETTLEMENT. — See DEED; FravpULENT CONVEYANCE, 1, 2; SEPARATION 
Deep; Warp or Court; Wire's Equiry. 

Use. —See Forreirure; Perpetvrry. 
Sure. — See Cotiision; Contract; Insurance, 1; SaLvaGeE. 
SLanDER. — See LIBEL. 

Soricrror. —See ArrorNEY; 4; PartNersuip, 1. 


STATUTE. 


1. The occupier of premises near the Thames had been used to draw water 
from the river, and to bring barges to a draw dock, as public rights, and not as 
easements attached to the premises, and was obstructed in the enjoyment of these 
rights by the works of the Thames embankment. eld, that there was no such 
“interest in land, injuriously affected,” as to entitle him to compensation under 
the Lands Clauses Act. — McQueen v. Metropolitan Board of Works, L. R. 4 Q. 
B. 358. 

2. St. 10 Vict. c. 14, § 13, imposes a penalty on certain persons who shall 
expose for sale certain articles, except in their own dwelling place or shop. A. 
was tenant of a dwelling-house and shop, and of ground in front of the same. 
A wooden shed had been attached to the house for eighteen years, and was par- 
tially supported on flags projecting three feet from the house and part of the 
. original building, and in this shed A. exposed said articles for sale. Held, that 
the shed was part of the house, and that A. was not liable (MeLtor, J., dissen- 
tiente). — Ashworth v. Heyworth, L. R. 4 Q. B. 316. 

3. Stones shot overboard from boats below high-water mark, and there remain- 
ing until shipped for exportation, are not ‘‘ landed” within the meaning of an act 
making all goods landed within a harbor subject to toll (Cuannext, B., dubi- 
tante). — Harvey v. Mayor and Corp. of Lyme Regis, L. R. 4 Ex. 260. 

See AprorTiONMENT; Bankruptcy; Carrier, 1, 2; Coprricnt; Court; 
PaRLIAMENT ; VENDOR’s LIEN. 

Statute or Fraups.— See Lanpiorp anp TENANT, 1. 


Stock Excuance. —See Saxe, 2, 3. 
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SusroGcation. —See Bankruptcy, 4, 5. 
SUBTERRANEAN Waters. — See EASEMENT. 


Succession Durty. 


An apparent heir died within the time allowed for accepting or rejecting the 
succession, without having made up a title, received rent, or done any thing to 
incur representation. Held, that there had been no devolution of a ‘‘ beneficial 
interest” to said heir which was liable to succession duty. — The Lord Advocate 
v. Stevenson, L. R. 1 H. L. Se. 411. 


SupPLEMENTAL Britt. —See Revrvor. 
Support. —See Easement. 
Tenancy FroM YEAR TO YEAR. —See NUISANCE, 2. 


Tenancy In Common. 


One tenant in common cannot maintain trespass against another for taking, in 
the ordinary course, the whole profits of the land. — Jacobs v. Seward, L. R. 4 
C. P. 328. 


Tenant For Lire anp REMAINDER-MAN. — See APPORTIONMENT. 
Trespass.— See Conrurcr or Laws; Tenancy 1x Common. 


Trust. 


1. A person executed a deed which appointed him trustee, and which declared 
his acceptance of the office. Held, that a claim against him for misapplication of 
the trust funds was not matter of specialty. — Holland v. Holland, L. R. 4 Ch. 
449. 

2. Trustees having power to invest money in the purchase of lands or heredit- 
aments in fee simple in possession, may invest in the purchase of freehold ground 
rents. — In re Peyton’s Settlement Trusts, L. R. 7 Eq. 463. 

3. Under a power to vary investments,,a loan upon a stock-mortgage is not 
justifiable. 

A trustee lent trust funds upon mortgages which were probably not within his 
authority to take. He made no charge to the trust estate, but received a fee as 
solicitor from the mortgagor, and derived some other profit, in the way of profes- 
sional employment, from his investment. Held, that the cestuis que trust were 
not entitled to these profits as profits of the trust fund. — Whitney v. Smith, L. R. 
4 Ch, 513. 

4. Trustees, with the assent of C., the cestui que trust, lent trust-money to S. on 
the security of furniture with a power of sale and on a mortgage of a lease made 
to S. by A., one of the trustees, in his private capacity. There were covenants 
to repair both in the mortgage and lease, the former of which contained a power 
of sale, the latter a power of re-entry on breach of any of the covenants. S. failed 
to pay interest for some time with knowledge of cestui que trust [did not make 
proper repairs ?], and let the rent fall in arrear. A. re-entered, and subsequently 
assigned his interest in the premises to F., to whom he also sold the furniture. 
Held, that A. by re-entering as landlord and determining S.’s lease, instead of 
selling it with the furniture as mortgagee, had mixed the trust funds with his own, 
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and was liable for the whole sum lent, with interest. — Cook v. Addison, L. R. 
7 Eq. 466. 

See Account; APPORTIONMENT, 1; Equiry PLEADING AND Practice; Ex- 
ECUTOR AND ADMINISTRATOR, 3; Warp or Court; Wire's Equiry; WILL, 12. 
Utrra Vires. — See Company, 3. 

Usace. —See Sap, 2, 3. 


VENDOR AND Purcuaser OF Reat Estate. 


Defendant, assuming to have authority from the landlord, for whom he had 
acted in other matters, agreed to renew a lease to the plaintiff, the tenant in pos- 
session. Plaintiff afterwards, without communicating with the defendant, agreed 
to sell to B. her interest in the present and renewed leases. At the end of the 
old term the landlord put out B., whom the plaintiff had let into possession. 
Plaintiff then brought a bill for specific performance against the landlord, B. join- 
ing with her on being indemnified against the expenses of the suit. The landlord 
answered and the defendant testified that the latter had acted without authority, 
and the bill was dismissed. It did not appear that plaintiff had known this fact 
before. B. then sued plaintiff for her breach of contract, and she paid the amount 
recovered. Held, that plaintiff could recover the costs of the chancery suit and 
the value of the lease she had lost, but not the damages and costs recovered from 
her by B. — Spedding v. Nevell, L. R. 4 C. P. 212. 


Venpor’s Lien. 
An agreement for a sale of land to a company in consideration. of a rent charge 


(under the Lands Clauses Act) does not give the vendor a lien for unpaid arrears. 
— Earl of Jersey v. Briton Ferry Floating Dock Co., L. R. 7 Eq. 409. 


Vortuntary Conveyance. — See Bonp; FraupuLENT CONVEYANCE; SEPARA- 
TION DrEp. 


Warp or Court. 


A ward of court, entitled to a smajl fund in court to her separate use, married 
on the day after she came of age. The Master of the Rolls ordered the fund to 
be settled; but on appeal it was ordered to be transferred to her after a separate 
examination. — White v. Herrick, L. R. 4 Ch. 345. 

Warranty. — See Carrier, 3. 


Watercourse. —See Easement; Nutsance, 1, 3. 


Way. 

A. purchased of B. the lease of a house, part of an estate agreed to be let to 
B. upon building leases. There was an arch under the house, described as a 
‘* gateway” in a plan drawn on the lease, through which, by the building agree- 
ment, was the only access to a mews behind the house. At the time of A.’s pur- 
chase there were other means of access to the mews, and a right of way through 
the arch was not reserved. After the buildings were completed according to the 
agreement, A. stopped the arch. eld, that a right of way through the arch was 
reserved by implication; that A. had constructive if not actual notice of the build- 
ing plan, and that, having stood by while it was carried out, A. could not now 
dispute B.'s rights. — Davies v. Sear, L. R. 7 Eq. 427. 
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Wirr’s Equiry. 


In making a settlement, to which the wife of a bankrupt had an equity, out of 
fund: Held, (1) that the power of investment was to be confined to those secu- 
rities on which cash under the control of the Court might be invested; (2) that a 
power of advancement to children was proper; (3) the limitations in default of 
appointment to be to children, so that sons who died under twenty-one and daugh- 
ters who died under twenty-one and unmarried, should not take interests trans- 
missible to their representatives; (4) the ultimate limitation should be to the 
bankrupt’s assignee. — Spirett v. Willows, L. R. 4 Ch. 407; s.c. L. R. 1 Ch, 
520; 1 Am. Law Rev. 512. 


Wut. 


1. The burden of proof that the testator knew and approved of the contents 
of a will is on the party propounding it. — Cleare v. Cleare, L. R. 1 P. & D. 655. 

2. A will was to this effect: ‘* The instructions given this” day to W.’s “ clerk, 
I desire to be carried out.” The instructions were oral, but the clerk had at the 
time made short notes of them in the testator’s presence. There was no evidence 
the testator knew any thing of said notes further than that he saw the clerk writing. 
Probate of the notes, on motion, was refused. — Goods of Pascall, L. R. 1 P. & 
D. 606. 

3. On the back of a will was found a memorandum in the testator’s handwriting, 
signed by him and witnessed. The witnesses could not remember whether the 
paper was signed when they attested it, and the testator did not say what the paper 
was. Probate of the paper as a codicil, on motion, was refused. — Goods of 
Swinford, L. R. 1 P. & D. 630. 

4. The testator having informed the witnesses that he wished to make his will, 
filled up a printed form in their presence and wrote his name in the attestation 
clause thereto. The witnesses then signed, and the testator again wrote his name 
after theirs. Probate of the will was granted, omitting the second signature. — 
Goods of Casmore, L. R. 1 P. & D. 653. 

5. When a will signed by two witnesses is also signed by a legatee, who is, 
however, proved not to have signed as a witness, the latter signature will be 
omitted in the probate. — Goods of Sharman, L. R. 1 P. & D. 661. 

6. A probate may be amended after it has issued, so as to show the true date 
on which the will was executed. — Goods of Alichino, L. R. 1 P. & D. 664. 

7. A testator, after life-estates, gave a residue ‘‘to my nephews and nieces, 
the children of . . . L. in equal shares . . . as tenants in common; . . . and in case 
of the death of any of my said nephews and nieces leaving issue, . . . such issue 
shall take the share that . . . their deceased parent would have taken if living.” 
Held, that the children of nephews and nieces who died before the date of the will, 
or after that date, but before the testator, took under the will. — Jn re Potter's 
Trust, L. R. 8 Eq. 52. 

8. A testator gave his estate to such of his three grandchildren, S., M., and 
E., as should survive their father and attain twenty-five ; but in case two of them 
should die under twenty-five, and the amount to which the surviving grandchild 
would then become entitled should exceed £10,000, then the excess to go to the 
person or persons, exclusive of the surviving grandchild, who, under the Statute of 
Distributions, would immediately after the decease of the survivor of the other two 


116 

q 

q 


DIGEST OF THE ENGLISH LAW REPORTS. 117 


grandchildren be entitled to the testator’s personal estate, if he had then died 
intestate. S., and after her E., died under twenty-five. At E.’s death, M. was 
the testator’s sole next of kin. Held, that the persons who at the death of E. 
would have been the next of kin of the testator if M. also had then been dead, 
were entitled to file a bill for the administration of his estate, although of a re- 
moter class than M. — White v. Springett, L. R. 4 Ch. 300. 

y, A testatrix gave property in trust as to one-fourth for A. for life and then to 
A.’s children at twenty-three. Any child attaining twenty-three in the lifetime of 
A. was to acquire a vested interest. In case of the death of A. without leaving 
children as aforesaid, the trustees were to pay, apply, and dispose of the income 
of A.’s fourth to and amongst testatrix’s ‘‘ surviving” daughters, such ‘‘ benefit of 
survivorship” to extend to the ‘ surviving” as well as to the original shares. 
The principal to go to the children of such daughters. The other three-fourths 
upon like trusts for the testatrix’s other three daughters, B., C., and D., and their 
children. If all the daughters died and none of their children reached twenty- 
three, the fund was to be held for the next of kin. <A. died, leaving children who 
reached twenty-three. Then C. died childless. Later, D. died, leaving children 
who reached twenty-three. eld, that ‘‘ surviving” was to be read ‘ other,” and 
the children of A. took part of C.’s share as well as the children of D. — Badger 
v. Gregory, L. R. 8 Eq. 78. 

10. Trust to pay one-fourth of the income each to testator’s four sisters for life, 
and so soon as any of them should die ‘‘ without leaving issue,” the share of those 
‘so dying without issue” to be divisible among the surviving sisters ‘‘ and the 
issue of any who may then be dead, in equal . . . shares, but such issue to take 
only their respective parent’s share.” And so soon as any of said sisters should 
die and ‘leave issue,” then to call in the shares of them so dying ‘ leaving issue, 
and pay the same unto such respective issue, if more than one child, equally.” 
One of said sisters died, having had two children, one of whom survived her 
mother, and the other died in her mother’s lifetime, after the testator, leaving a 
family. Held, that a moiety of the deceased sister's share went to the family of 
her deceased child. 

‘* Leaving issue” meant ‘‘ having had children.” — Bryden v. Willett, L. R. 
7 Eq. 472. 

11. A testator gave his residuary estate to trustees in trust to convert into 
money such parts thereof as should not at his decease consist in money or be 
invested in any of the public funds or government securities, and to invest the 
_ same in such public funds or government securities as to them should seem 
most advantageous, and to pay the interest, dividends, and annual proceeds 
of such residue in equal shares to his children for their lives, and after their 
deaths upon other trusts. Held, that the tenants for life were entitled to enjoy 
in specie long annuities of which the testator died possessed. — Wilday v. San- 
dys, L. R. 7 Eq. 455. 

12. C. left all his property to G. by will, and appointed him his executor. 
When about to die, C. sent for G. and told him privately of his will; G. said, 
“Is that right?” C. answered, ‘‘It shall be no other way.” C. also told G. 
that he would find the will in a certain place and @ letter with it. G. testified that 
nothing further passed between him and C. The letter named many persons to 
whom C. wished various sums to be paid, but after phrases implying some dis- 
cretion to be allowed to G., there was this sentence: ‘‘ I do not wish you to act 
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strictly to the foregoing instructions, but leave it entirely to your own good judg- 
ment to do as you think I would if living, and as the parties are deserving, and as 
it is not my wish that you should say any thing about this document there cannot 
be any fault found with you by any of the parties should you not act in strict 
accordance with it.” G. paid money to some of the persons mentioned in the let- 
ter, but not toall. Held, that the letter did not impose any trust on G.— Me- 
Cormick vy. Grogan, L. R. 4 H. L. 82. 

13, A testator ‘‘ devised and bequeathed all his other property whatsoever and 
wheresoever” to trustees, without words of limitation, after a specific devise of 
lands with such words. He had no other lands at the date of his will, and the 
terms of the trust, except the word ‘ income,” were not appropriate to realty, 
He afterwards became entitled to real estate of great value. Held, that the latter 
passed to the trustees by the will.— Lloyd v. Lloyd, L. R. 7 Eq. 458. 

14. A testator made a will in favor of his sister only, giving her ‘‘ all my house 
and land and book debts,” &e., ‘‘every thing on the said premises,” ‘and all 
other chattels.” Held, that the last words carried the general residue. — Goods of 
Sharman, L. R. 1 P. & D. 661. 

See ApporTIONMENT, 2; CHarity, 1, 2; Devise; Erection; Executor 
anD 1, 4; ForrerrurE; Lecacy; Partition; PERPETUITY; 
Revocation or Wit. 

Wixpixe up. — See Company, 1. 


Wirness. —See W111, 5. 


Worps. 


** All other Chattels.” — See Witt, 14. 
** Beneficial Interest.” —See Succession Durty. 
‘** Dwelling Place or Shop.” — See Statute, 2. 
‘* For the time being entitled.” — See Deep, 1. 
** Interest in land injuriously affected.” —See StatuT®, 1, 
Issue,” ‘‘ Leaving Issue.” —See 10. 
** Landed.” —See Statute, 3. 
** Lands or hereditaments in fee simple in possession.” —See Trust, 2. 
‘* No hope at present of recovery.” —See EvipENcE, 2. 
** Perils of the Sea,” §c. — See Insurance, 1. 
** Personal Luggage.” — See Carrier, 2. 
“* Profits in Hand.” — See Company, 2. 
** Public funds or government securities.” —See Wit, 11. 
** Sole Executors.” —See Revocation or W111, 3. 
‘* Spirituous Liquors.” —See Covenant, 2. 
** Surviving.” —See W111, 9. 
“* Undertake, execute, hold, or enjoy any contract.” —See PARLIAMENT. | 


Writ or Error. —See Error. 


Writ or 


The Court of Queen’s Bench had at common law no jurisdiction to issue a writ 
of restitution except as part of the judgment on an appeal of larceny ; and 21 Hen. 
VIII. c. 11, and 24 & 25 Vict. c. 96, § 1'"', only confer this jurisdiction on the 
Court before whom the felon has been convicted. — The Queen v. Lord Mayor of 
London, L. R. 4 Q. B. 371. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 52 Barbour (New York) ; 5 Cold- 
well (Tennessee) ; 4 C. E. Green (19 New Jersey Equity) ; 42, 43 Illinois ; 
20 Louisiana Annual; 55 Maine; 28 Maryland; 98 Massachusetts; 17 
Michigan; 13 Minnesota; 2 Oregon; 57 Pennsylvania State; 3 Vroom 
(32 New Jersey).] 


ABATEMENT. 
That a prior suit in personam between the same parties and for the same cause 


of action was pending in another State at the time of bringing the action is not a 
defence. — Seevers v. Clement, 28 Md. 426. 


ACCESSION. 
1. A mare with foal was sold, to remain the property of the vendor until paid 
for. She foaled and the vendor brought replevin for the colt, the price not having 
been paid. Held, that he could recover. — Allen v. Delano, 55 Me. 113. 
2. In Maine the increase of a mare owned by a married woman, and kept on 
her husband's farm, belongs to her. — Hanson v. Millett, 55 Me. 184. 


ACTION. 


1. An action ex contractu does not lie against one who fraudulently represents 
himself as the agent of another and makes a contract in his name. The remedy 
is case for deceit. — Noyes v. Loring, 55 Me. 408. 
2. A widow can maintain an action on the case against one who, after her 
application for dower but before it is assigned, enters on dowable lands of which 
her husband died seised and cuts down trees thereon. — Rogers v. Potter, 3 7 
Vroom, 78. 
See Breacn or Promise; Corporation, 3, 4; Municrpat Corporation; 
Necuicence; Nuisance, 3, 5, 6; Parent anp Cuttp; Sepuction; TENANCY 
aT WitL; Tenancy 1x Common; WaGEr. 


Act or Gop. 

The breach of a contract to navigate on a river is excused if caused by the 
river’s freezing so as to make navigation impossible, this being an act of God. 
That the contractor at the time of making the contract had reasons which were 
equally obvious to the other party for expecting such an event does not alter the 
case. — Worth v. Edmonds, 52 Barb. 40. 


ADMINISTRATION. —See ExecuTOR AND ADMINISTRATOR. 


ADMISSION. 


Assumpsit for the value of land conveyed by plaintiff to defendant in considera- 
tion of an oral promise by the latter to convey other land worth $2000 to the 
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plaintiff, which promise defendant now refuses to perform. Held, that defendant's 
agreement and the value of the land to have been conveyed by him might be 
proved as an admission of the value of the land which he received. — Bassett y, 
Bassett, 55 Me. 127. 
See Estorret. 
Arripavir.—See Removat or Suits From Strate TO Untrep States Courts, 
—See Principat AND AGENT. 

AGREEMENT. — See ConTRACT. 


ALTERATION OF INSTRUMENTS. 

The alteration of the number of a State bond payable to bearer, and not re- 
quired by law to be numbered, is immaterial, and though made with fraudulent 
intent does not avoid it in the hands of a subsequent bona fide holder for value 
without notice. — Commonwealth v. Emigrant Industrial Savings Bank, 98 
Mass. 12. 


ASSAULT AND Battery. — See Corporation, 3. 


ASSIGNMENT. 

1. A debtor residing in New York made an assignment with preferences for 
the benefit of his creditors, such disposition being legal in that State. Inter alia, 
he conveyed in due form land in New Jersey, by whose laws such assignments are 
invalid. Held, that the conveyance was valid as against creditors not living in 
New Jersey. — Bentley v. Whittemore, 4 C. E. Green, 462. 

2. A Virginia corporation assigned its property for the benefit of creditors, 
reserving possession to itself for a certain time and giving preferences. Experts 
testified that by the construction of Stat. 13 Eliz. ch. 5 in Virginia, where the deed 
was executed, it was not invalid on its face. The corporation, however, had its 
principal place of business and much of its personal property in Maryland. Held, 
a good conveyance of the property in Maryland, whatever might be the construc- 
tion of said statute there. — Baltimore & Ohio R.R. Co. v. Glenn, 28 Md. 287. 
See MortGaGre; 1. 


ASSUMPSIT. 
Plaintiff paid $50 in part performance of an oral contract for the purchase of 
land. He afterwards refused to go on with the contract and demanded repayment 
of the $50. Held, that he could not recover. — Plummer v. Bucknam, 55 Me. 
105. 
See Action; Apmission; Broker, 1; Carrier, 3; ConTract, 6; PARENT 
anp Cuitp; Tenancy at WitL; Tenancy 1n Common; Usury; WaGER. 


ATTACHMENT. 
An agent deposited money of his principal in a bank in his own name. The 
fund was attached by a creditor of the agent, and immediately afterwards notice ot 
ownership was given by the principal. Held, that the attaching creditor was in 
no better position than the agent making the deposit. — Farmers’ & Mechanics’ 
Nat. Bank v. King, 57 Penn. St. 202. 
‘See Execution; Partnersuip, 1. 


AtToRNEY. —See CONFEDERATE Money, 4. 
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BarLMENT. — See ATTaCHMENT ; CaRRIER; CONSIGNOR ; FINDER OF PROPERTY; 
LeGat Tenper, 3-5; Rarroap, 2; WaGEr. 
Bank. 

The charter of a bank provided that ‘ All bills, bonds, notes, and every con- 
tract on behalf of the company, shall be signed by the President, and counter- 
signed and attested by the Cashier of the company ; and the funds of the company 
shall, in no wise, be held responsible for any contract or engagement whatever, 
unless the same shall be executed as aforesaid.” The cashier made a draft in the 
usual course of his business, signed by himself alone, ‘*R. T. J., cashier.” Held, 
that the above section did not apply, that the bank was liable for advances made 
upon said draft, and that the cashier was not.— Northern Bank of Ky. v. Johnson, 
5 Cold. 88. 

See ArracuMEeNT; CueEck, 4, 5; Tenner, 5; Nationa Bank; 
Tax, 1, 2. 

Bankruptcy. 

When proceedings had been begun in State courts under State laws before the 
United States Bankrupt Law was enacted they were unaffected by the same, 
and when the penal clauses of the State laws can be made operative they must be. 
— Longis v. His Creditors, 20 La. An. 15. See Meekins v. Creditors, 19 ib. 497; 
3 Am. Law Rev. 303. 


BELLIGERENT RiGuts. — See CONFEDERACY. 


BETTERMENT. 


The legislature of Oregon authorized a city to assess the cost of improvements 
on a street in said city to the abutters upon the same. Held, that the act was 
constitutional. — King v. City of Portland, 2 Oregon, 146. 

But or Lapinc. —See Perm or THE 


Brits anp Notes. 

1. A promise to accept a bill made by the drawee to the drawer after the bill 
has been negotiated by the latter, will not make the drawee liable to the holder as 
acceptor. — Exchange Bank of St. Louis vy. Rice, 98 Mass. 288. 

2. A bill drawn on the P. Insurance Co. by their agents F. & Co., and end- 
ing thus: ‘Charge the same to account of F. & Co. Agts. P. Ins. Co.,” binds 
F. & Co. personally as drawers, although delivered by the insurance company to 
the payee in payment of a loss on one of their policies, and evidence of a contrary 
expectation and intent is inadmissible. — Tucker Manufacturing Co. v. Fairbanks, 
98 Mass. 101. 

3. The words ‘‘ protest waived” on a promissory note do not dispense with 
demand and notice. — Wilkins y. Gillis, 20 La. An. 538. 

4, When the holder of a note was within the United States lines and the maker 
within the Confederate lines, at its maturity, demand was not necessary until 
within a reasonable time after the removal of the impediments. — Apperson v. 
Bynum, 5 Cold. 341; Polk v. Spinks, ib. 431. 

See ALTERATION OF INsTRUMENTS; CuEcK; Contract, 4; ILLEGAL Con- 
TRACT, 2; Luwirations, Stature oF; Sramp. 


Bona Fink Purcuaser. —See Sax, 2. 
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Bonp. 

If the assignee of a bond cannot recover on it from the obligor, either because 
it was originally invalid, or because its consideration had failed before the assign- 
ment, he may at once recover from the assignor the amount paid for such bond 
without offering to return it before action brought. — Flynn y. Allen, 57 Penn. St, 
482. 

See ALreraTION oF IysTRUMENTS; ILLEGAL Conrract, 2; LeGaL TEn- 
DER, 6. 

Bounpary. —See Nuisance, 5. 


Bounty. 


1. A law authorizing a town to give bounties and to levy a tax for their pay- 
ment, to induce persons to enlist in the military service to avoid a pending draft, 
is constitutional. It is a tax for ‘‘ corporate purposes.’’— Zaylor vy. Thompson, 
42 Ill. 9; Kunkle v. Franklin, 13 Minn. 127; Comer v. Folsom, ib. 219; Wilson 
v. Buckman, ib. 441. 

2. So a law giving a like authority to a county. — Henderson v. Lagow, 42 Ill. 
860; Briscoe vy. Allison, 43 Ill. 291. 

3. So one ratifying previous action by a county. — State v. Demarest, 3 Vroom, 
528. 

4. So a like law giving authority to refund private subscriptions for the same 
purpose. — Misner v. Bullard, 43 Ill. 470; State v. Sullivan, ib. 412. 


BreacH OF PROMISE. 


An action for breach of promise of marriage will not be made to survive by 
proof that the promisee had a child born out of wedlock, now living, and that the 
defendant is the father of said child. — Hovey v. Page, 55 Me. 142. 


Bripce. —See Municrpat Corporation, 2. 


BROKER. 

1. A broker bought stock at ten days buyer’s option, making himself liable for 
the price with his principal’s assent. When the time was up, the principal failing 
to take the stock, the broker paid for it, and, after notifying the former, sold it at 
a loss, the principal not objecting. Held, that he could recover the loss of his 
principal, whether the broker's contract with the seller was within the stock-jobbing 
act or not. — Durant v. Burt, 98 Mass. 161. 

2. A broker employed to sell property if he also exacts a promise of a fee from 
a purchaser before sending him to the owner, cannot recover from the owner for 
his services in effecting a sale.— Walker v. Osgood, 98 Mass. 348. 

See Custom, 1. 


BurpEen or Proor.—See Wut, 1. 


CaRrRIER. 
1. Defendants undertook to tow plaintiff's schooner and a Spanish bark from 
New Orleans to the Gulf of Mexico. In consequence of the bad steering of the 
bark by its own men it broke loose from the tow-boat and damaged the schooner. 


Held, that defendants were liable as carriers (HOWELL, J., recusing).— Clapp v. 
Stanton, 20 La. An. 495. 
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2. The owners of a steamboat are not liable for money stolen from the pocket 
of a passenger when in bed and asleep, it not being proved it was stolen by per- 
sons employed on board. — Abbott v. Bradstreet, 55 Me. 530. 

3. A commercial traveller for the plaintiffs bought a ticket of defendants for 
passage from N. to B. over their own and connecting roads. He delivered with 
his luggage a valise belonging to the plaintiffs and containing samples, which was 
lost. Held, that a count in contract could not be supported, and that one in tort 
was not sustained, no negligences on defendants’ road being shown. — Stimson v. 
Connecticut River R.R. Co., 98 Mass. 83. 

4, A carrier is not liable for the loss of money of one passenger contained im a 
valise which another passenger, with the knowledge of the first, delivers as his own 
luggage, and the carrier receives as such.— Dunlap & Stewart v. International 
Steamboat Co., 98 Mass. 371. 

5. Carriers cannot be held liable for the breaking of very brittle articles in a 
package for want of specially careful handling, if they are not warned of the con- 
tents of the package. — American Express Co. v. Perkins, 42 Ill. 458. 

6. A carrier may contract against loss from fire not caused by his own negli- 
gence. — N. O. Mut. Ins. Co. v. N. 0., J., & G. N. RR. Co., 20 La. An. 302. 

7. Carriers cannot protect themselves from liability for gross negligence by 
contract. — Illinois Central R.R. Co. v. Adams, 42 Ill. 474. See Adams Express 
Co. v. Haynes, ib. 89, 93. 

8. Otherwise, when the passenger is carried free. — Kinney v. Central R.R. Co., 
3 Vroom, 407. But see Pennsylvania R.R. Co. v. Butler, 57 Penn. St. 335. 

9. By a contract for the carriage of live stock the owner took the risks of dam 
age ‘‘in loading, unloading, conveyance, and otherwise, whether arising from 
negligence . . . or otherwise.” The bottom of the car dropped out. Held, that 
if the car was unfit the carrier was liable. — Hawkins v. Great Western R.R. Co., 
17 Mich. 57. 

10. A stipulation limiting the liability of a telegraph company, by which a mes- 
sage is sent, to $5 for unrepeated messages will not exonerate a connecting line 
by which such message is forwarded. — Squire v. Western Union Telegraph Co., 
98 Mass. 232. But see (as to a railroad company) Manhattan Oil Co. v. Camden 
& Amboy R.R. & T. Co., 52 Barb. 72. 

11. Notice to restrict the liability of carriers is not sufficient to bind the owner 
of goods carried, if only given without his knowledge or assent, to one who was 
directed by him to deliver the same to the carriers. — Fillebrown vy. Grand Trunk 
R.R. Co., 55 Me. 462. 

See Acr or Gop; ConsiGNor; ConstituTionaL Law, 1; Damaces, 1; 
Tenper, 4; Perm or tHe Sea; Ramroap, 2-5. 

Casr.— See Action; Carrier, 3; Corporation, 4; SEDUCTION. 
Cases FoLttowrep. — See Tax, 1. 
Casuier. —See Bank; Cueck, 4, 5. 


1. The statute 43 Eliz. ch. 4, as to charitable trusts is not part of the law of 
Maryland. — State v. Warren, 28 Md. 338. 


2. Bequests to a school district to be used for school purposes only, and to the 
poor of M. county, are good charities. 
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The doctrine of cy pres obtains in Illinois. — Heuzer v. Harris, 42 Ml. 425, 

3. A power of appointment to such ‘ benevolent, religious, or charitable instity- 
tions” as the donee of the power may think proper, is void for indefiniteness. — 
Norris v. Thomson, 4 C. E. Green, 307. 

4, A Roman Catholic testator left a fund in trust to establish an orphan asylum 
to be called ‘* St. James’ Roman Catholie Orphan Asylum,” and a hospital. The 
institution, until incorporated, was to be managed by his trustees or the survivor 
of them,*and one of them was a Protestant. Held, that the charity being an 
eleemosynary one, the religious belief of the founder was not to be considered, 
and the name did not by itself show an intent to make the asylum denominational, 
or to subject it to the control of the Catholic Church. (Six judges dissenting.) — 
Attorney General v. Moore, 4 C. E. Green, 503; s.c. 3C. E. Green, 256; 3 Am. 
Law Rev. 487, 488. 


CHECK. 


1. The holder of a check did not present it for payment until twenty-five days 
after it was drawn, the drawees having failed meantime. The deposit with the 
drawee was made in funds which had become depreciated, but which did not ap- 
pear to have been so at the time of the deposit. In a suit on the check as a bill 
of exchange: Held, that the drawer was discharged. — Willetts v. Paine, 43 Ill. 
433. 

2. The mere fact that one in regular course of business in good faith and for 
value, receives a check ten days after it was drawn and dated, does not subject 
him to the equities between the original parties to the same. — Ames v. Merriam, 
98 Mass. 294. 

3. One who takes a check which by its date appears to have been outstanding 
for two years and a half, and which has ‘*‘ Mem” written on its face, must bear 
the loss arising from his taking it without inquiry. — Skillman v. Titus, 3 
Vroom, 96. 

4. The certifying of a check as ‘‘ good” transfers the sum drawn for to 
the holder, and imports a promise to pay the same to him on demand. But the 
drawee caunot set off a claim on the holder against the amount so transferred, 
and the maker of the check is not discharged. — Brown v. Leckie, 43 Ill. 497; 
Bickford v. First National Bank of Chicago, 42 Ill. 238; Rounds v. Smith, 
ib. 245. 

5. A check dated Jan. 10, 1866, was certified by the assistant cashier of de- 
fendant bank, and was indorsed to W. Dec. 1, 1865. March 7, 1866, the check. 
was deposited with plaintiffs, who credited W. with the amount on their books. 
The drawer of the check had not funds with defendants to meet it either when it 
was certified or when it was presented. Held, that W., as he took a post-dated 
check, had notice that the cashier was exceeding his authority in certifying it, and 
that plaintiffs took subject to the equities against W.— Clarke National Bank v. 
Bank of Albion, 52 Barb. 592. 

See Bank. 

Action. —See Bonn. 
Common Carrrer.—See Carrier. 


ConpiTIonaL Sate. — See Accession, 1. 
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CONFEDERACY. 


1. A tort committed by a Confederate soldier is not justified by showing the 
order of his commanding officer, unless under circumstances amounting to duress. 
— Weatherspoon v. Woodey, 5 Cold. 149. 

2. A purchase of goods belonging to a Northern man at a sale of them by order 
of a Confederate court, as property of alien enemies, is a wrongful conversion. — 
Allen v. Bridgers, 52 Barb. 604. 

See ConrEDERATE Monty; Conrract, 1, 4; Contract, 1-3; 
SURANCE, 3; Law or NarTIons. 


CONFEDERATE 


1. An executory contract made in consideration of Confederate treasury notes 
is void. — O'Donnell v. Burbridge, 20 La. An. 37; Pickens v. Preston, ib. 138; 
Parker v. Broas, ib. 167; Haynes v. Rogillio, ib. 238; Howard v. Yale, ib. 451. 
See Weaver v. Anfoux, ib. 1; Tompkins v. Thornhill, ib. 47. 

2. Otherwise, as to executed contracts. A payment in such money freely accepted 
discharged the debt. — Jones v. Thomas, 5 Cold. 465. 

8. Plaintiff delivered Confederate bonds to defendant to be invested in cotton 
by the latter as his agent. Held, that this was an illegal transaction. —Wells v. 
Addison, 20 La. An. 295. 

4, Administrators, attorneys, and the like, never had the right to receive Con- 
federate money in payment of debts due them in their representative capacity. — 
Succession of Lagarde, 20 La. An. 148; Davis v. Lee, ib. 248; Fry v. Dudley, 
ib. 868; Wingfield v. Crosby, 5 Cold. 241. 

5. A widow is not accountable for Confederate money which was part of her 
husband’s property, although she has spent the same. — Cockburn v. Wilson, 20 
La. An. 39. See Succession of Lagarde, ib. 148; Longis v. His Creditors, ib. 
15, 20. 

See InteGat Contract, 2; Insurance, 3. 


ConFiscaTIon Act. 


One who was in rebellion at the time of a sale to him cannot avail himself of 
the Confiscation Act of July 17, 1862, to avoid it. Said act avoids such sales 
only as against the United States. — Leggett v. Goodrich, 20 La. An. 165. See 
Galbraith v. McFarland, 3 Cold. 267; 2 Am. Law Rev. 695. 

Conruict or FepErAL anpD State AuTHority. —See Bankruptcy; Removan 
or Surts From State To UniTED States Courts. 


ConrFuict oF Laws. 


An administrator appointed in one State cannot maintain an action there on 
the statute of another State which gives to the personal representatives of a per- 
son killed by wrongful act, neglect, or default, a right to maintain an action for 
damages in respect thereof, notwithstanding the death, for the benefit of the 
widow or next of kin, against the party that would have been liable if death had 
not ensued. — Richardson v. New York Central R.R. Co., 98 Mass. 85. 

See ABATEMENT; ASSIGNMENT. 


Conrusion oF Goops.— See PrincipaL AND AGENT. 


126 SELECTED DIGEST OF STATE REPORTS. 


Consiperation. —See Apmission ; Assumrsit ; Bonp ; ConrepEraTE Money, 
1-3; Conrract, 4,5; Fraups, Srarure or; Sate, 2. 


CoNSIGNOR. 


A consignor of property in transitu has a right to direct a change in its des- 
tination and its delivery to a different consignee, although he is indebted to the 
first consignee on a general balance, and the carrier is bound to obey such direc- 
tion. — Strahorn v. Union Stock Yard & T. Co., 43 Ill. 424. 


Conspriracy. 


It is an indictable conspiracy for several employés to combine and notify their 
employer that, unless he discharges certain enumerated persons, they will in a 
body quit his employment. — State v. Donaldson, 3 Vroom, 151. 


Law. 


1. A specific tax on express companies on the gross receipts of their current 
business within the State is not unconstitutional (CAMPBELL, J., dissenting). — 
Walcott v. The People, 17 Mich. 68. 

2. A State law may make the having in one’s possession moulds, &c., designed 
for counterfeiting the United States coin, a crime punishable in the State courts. 
— State v. Brown, 2 Oregon, 221. 

3. The clause of the United States Constitution which provides for the delivery 
of a person charged, &c., with treason, &¢., ‘‘ or other crime,” ‘‘ who shall flee 
from justice,” &c., imposes an absolute duty to surrender any person charged 
with an offence made a crime by the laws of the State making the demand, although 
not a crime by said laws when the Constitution was framed. 

When a person infringes the criminal laws of a State, and departs therefrom 
without waiting to abide the consequences of his act, he is a fugitive from justice. 

The courts of the State where the fugitive is found will not consider the tech- 
nical sufficiency of the indictment accompanying the requisition. — In the matter 
of Voorhees, 3 Vroom, 141. 

See Corroration, 1; Tenper, 1; Suir. 


ConstituTionaL Law, Srare.—See BETTERMENT; Bounty; CORPORATION, 
1; Easement, 1; Evipence 1, 2; Frere; Ramroap, 5; Tax, 3, 5. 
Construction OF INSTRUMENTS AND StatTuTES.— See AssiGNMENT, 2; BANK; 
Brits anp Notes, 2, 3; Bounty, 1; Carrier, 9, 10; Cuanriry, 4; Con- 
STITUTIONAL Law; Conrract, 1-3; Corporation, 1; COVENANT, 1; ExeE- 
cuTIon; Insurance, 4, 5; LanpLorp anp Tenant; LeGacy; Nationa. 
Bank; Nvisance, 5; Proximare Cause; Rarroap, 4, 7; RemMovat or 
Surrs rrom Stare To Unirep States Courts; Sap; Stamp, 2; Trust; 
Way, 1; Wut, 2, 3. 


ConTRACT. 


1, A commercial partnership between a citizen of a Northern State and a citizen 
of a State in rebellion, but residing within the permanent lines of the Northern 
army, such partnership being licensed under the regulations of the Treasury 
Department according to the Proclamation of March 31, 1863, but not having a 
special license under the sign manual of the President, is valid, and within the 
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exceptions of the Act of Congress of July 13, 1861.— Graham v. Merrill, 5 Cold. 
622. 

2. The city of Detroit had power by its charter to pave its streets, but all con- 
tracts were to be made with the lowest bidder. It contracted for the Nicholson 
pavement, the only bidder being the patentee, who had a monopoly. Held, that 
the contract was legal (CampBELL, J., dissenting). — Hobart v. City of Detroit, 
17 Mich. 246. Contra, Dean v. Charlton, Wisconsin; 3 Am. Law Rev. 170. 

8. A written contract to furnish articles for building, mentioning no time for 
performance, is to be performed in a reasonable time, and oral evidence that a 
certain time was agreed on by the parties is not admissible. — Stange v. Wilson, 
17 Mich. 342. 

4. A note given for the use of a house as a hospital for Confederate sick and 
wounded, at a time of pressing necessity, is valid. — Fottrell v. German, 5 Cold. 
580. 
5. An oral declaration at a public meeting, that the speaker will give $400 to 
procure substitutes for drafted men, or the signature of a subscription paper, in 
which no promisee is named, to the like effect, on the faith of which declaration 
or subscription the plaintiff advances money and obtains such substitutes, consti- 
tutes a legal obligation. — McClure v. Wilson, 43 Ill. 356. 

6. When one employed for a stipulated term is discharged during the term for 
good cause, he may recover for his actual services on a quantum meruit, at a rate 
not exceeding that of the contract. — Massey v. Wood, 5 Cold. 447. 

See Accession, 1; Action, 1; Act or Gop; ADMISSION; ALTERATION OF 
InstRUMENTS; AssuMPsiT; Bank; Bitts anp Notes; Bonp; OF 
Promise; Broker; Carrier, 1-10; ConreperatE Money, 1-4; Conrisca- 
tion Act; Corporation, 1, 2; DamaGes, 1, 2; CONVERSION; 
Fraup; Fraups, Stature or; Homesteap; Contract; Lysaniry; 
Insurance, 3; LanpDLoRD anp Tenant; LeGat TEeNpER, 2-7; Lowrations, 
STaTuTE OF; PARENT AND CuILD; PayMENT; PERIL OF THE SEA; RarLroap, 
1, 3; Reconsrruction Act; Sate; Stave, 1, 2; Speciric PERFORMANCE; 
Sramp; Trape Secret; WaGER. 


Conversion. — See Conreperacy, 2; DamaGes, 3; EqurtaBLe CONVERSION. 


CoRPORATION. 


1. A charter granted to a company, after the passage of a general act subject- 
ing all charters thereafter granted to alteration, &c., is subject to alteration, 
although it does not expressly refer to said act.— State v. Person, 3 Vroom, 134; 
8.c. ib. 566. 

2. Companies A. and B. were consolidated under and by an act of the legislature 
into Company C., the latter to have the rights and to be subject to the liabilities 
of the two former. Defendants had given a bond to B. to answer for certain 
damages for which B. was liable and for which judgment was afterwards recovered 
against B. The holder of the judgment brought a bill, joining Company C. as a 
plaintiff, against the obligors of the bond. Held, that C. was liable for said dam- 
ages, and defendants were liable to indemnify C., and that the holder of the judg- 
ment might be subrogated to C.’s rights against defendants. — Miller v. Lancaster, 
5 Cold. 514. See on first point, St. Louis, Alton, & Terre Haute R.R. Co. v. 
Miller, 43 Til. 199. 
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3. An action of trespass for assault and battery will lie against a corporation, 
if it has power to authorize the act done, and has done so; and a servant of the 
company may be joined as defendant.— Brokaw v. N.J. R. ‘é T.Co. & Campbell, 
3 Vroom, 328. 


4. So, an action for malicious prosecution. — aes v. Erie Railway Co., 8 
Vroom, 334. 

See Assignment, 2; Bank; Conrract, 4; Corpora- 
TION ; Principat anp AGENT; 3-5; Removat or Surrs FROM Strate 
TO Unirep States Courts; Tax, 1-4. 

Costs. —See Tax, 5. 
CounTERFEITING. — See ConstTiTUTIONAL Law, 2 


County. —See Bounry, 2, 3. 


CovENANT. 


1. When premises are described in the granting part of a deed as subject to a 
mortgage, such mortgage will not be within the covenant against encumbrances. 
— Freeman v. Foster, 55 Me. 508. 

2. A covenant by a vendor of real estate, that neither he nor his assigns will 
sell any marl from the adjoining premises, will not be enforced in equity against 
the alienee of the land intended to be burdened with the covenant. — Brewn v. 
Marshall, 4 C. E. Green, 537. 


See LanpLorp anp TENANT. 


Crepitor. —See AssiGNMENT; ATTACHMENT; Fraup; Huspanp WIrE; 
PARTNERSHIP, 1. 

Croat Law.—See Conspmacy ; Constirutionat Law, 2, 3; EvipEnce, 2; 

Larceny; SLAVE, 3; WITNESS. 


Custom. 


1. A custom for insurance brokers to take dividends declared by mutual com- 
panies in lieu of all other compensation is bad. — Minnesota C. R.R. Co. v. Mor- 
gan, 52 Barb. 217. 

2. A custom that, if fish caught within the State and sold in barrels to a dealer, 
without express warranty, prove to be unsound, the seller should refund the price, 


was held bad, as opposed to the policy of the inspection laws. — Tremble v. 
Crowell, 17 Mich. 493; 3 Am. Law Rev. 581. 
See Saxz, 1. 


Cy Pres. — See Cuaniry, 2. 
DaMaGEs. 


1. The measure of damages for the breach of a contract to carry goods and 
deliver them at a certain time and place, for a certain sum, is the difference be- 
tween the value of the goods when and where they were to be delivered and their 
value at the same time at the place where they were to be received, with interest ; 
the cost of carriage being deducted from said difference. — Cowley v. Davidson, 
18 Minn. 92. 

2. The measure of damages for the failure of a company to send a telegram, 
in consequence of which the plaintiff fails to complete a purchase, is the difference 
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between the price which he would have paid and that which he would have been 
compelled to pay at the same place to purchase similar articles in the use of reason- 
able diligence. — Squire v. Western Union Telegraph Co., 98 Mass. 232. 

3. A wrongful taker of goods is liable for their whole value if destroyed in his 
possession, although the owner had insured them and has been paid in full. — 
Perrott v. Shearer, 17 Mich. 48. 

See ApMission ; Estorret; Tenper, 3-6; Nuisance, 3; ProximaTe 
CaUsE; 1. 

DanGerovus ARTICLES. —See NEGLIGENCE, 4. 
Deatu.— See Conruict or Laws; Municipat Corporation, 2; NEGu- 
GENCE, 1. 
Deceit. — See Action, 1. 

Deep. — See Covenant, 1; Insanity; NvuIsance, 5. 
Detivery. — See AssiGNMENT, 2; STOPPAGE IN TRANSITU. 
Demanp. —See Brits anv Nores, 3, 4; Execuror AND ADMINISTRATOR. 
Deposit. —See ATTACHMENT; LeGaLt TENDER, 5. 


DESCENT. 
In Pennsylvania, grandchildren whose father died before their grandfather, the 
intestate, take only the share which their father would have taken had he survived 
the intestate. — Hughes’s Appeal, 57 Penn. St. 179; Girard Life Ins. Co. v. 
Wilson, ib. 182. 
Devise. — See Cuanity, 2,4; Perreturry; Power; Trust; Way, 1; 
Wut, 2, 3. 
—See DEscent. 
Drvienv. — See Custom, 1; 
Dower. — See Action, 2. 
Duress. See ConrepDERacy, 1. 


EASEMENT. 


1. The construction of a railroad over a highway imposes an additional burden 
on the land under the same, for which the owner of the fee is entitled to compensa- 
tion.— Gray v. First Division of the St. Paul & P. R.R. Co., 13 Minn. 315. See 
Att. Gen. v. Morris & Essex R.R. Co., 4 C. E. Green, 386. 3 Am. Law Rev. 
732, EasEMENT. 

2. An easement will not be extinguished, by mere non-user for twenty years, 
without acts showing an intention to abandon on the part of the dominant owner, 
or adverse possession on the part of the servient owner. — Veghte v. The Raritan 
Water Power Co., 4 C. E. Green, 142. 

See Way, 1. 


EMANCIPATION. — See SLAVE. 


EquiTaBLE CONVERSION. 


The owner of a house and the land under it does not convert the house into per- 


sonal property by merely making a separate conveyance of it as such, as against 
VOL. Iv, 9 
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a subsequent purchaser of the land without notice, the house still being on the 
land. — Burk vy. Hollis, 98 Mass. 55. 
See PartNersuir. 


Equiry. —See Fravp. 
Estopre. 
When the correctness of an attorney’s account for services rendered was denied 
by his client and entirely rejected: Held, .nat in a suit for the value of said ser- 


vices he was not precluded from proving that it exceeded the sum charged in the 
bill. — Romeyn v. Campan, 17 Mich. 327; 3 Am. Law Rev. 381. 


EVIDENCE. 


1. An exemplification under the great seal, of an act of the legislature signed 
by the speaker of each house and by the governor and filed in the office of the 
secretary of state, cannot be varied by evidence from the journals of the two 
houses. — Pangborn v. Young, 3 Vroom, 29. 

2. Under an act allowing a person charged with a crime to testify in his own 
behalf, the fact that he does not do so may be considered by the jury in determin- 
ing his guilt or innocence. — State v. Bartlett, 55 Me. 200. 

3. It is competent for witnesses to testify as to their knowledge of the market 
price of cattle, derived from the newspapers. — Cleveland & Toledo R.R. Co. v. 
Perkins, 17 Mich. 296. 

See Apmission; Britis anp Norges, 2; Carrier, 3; Contract, 3; Estop- 
PEL; Sate, 1; Speciric PerrorMance, 1; Usury; Witt, 1; Witness. 
ExcuanGcr. —See Lecat Tenper, 2, 3. 


EXECUTION. 


The tools of a dentist are ‘‘ mechanical tools” within the meaning of an exemp- 
tion law. — Maxon v. Perrott, 17 Mich. 332. 


ExecuToR AND ADMINISTRATOR. 
R. bought the timber on a certain lot, and died. His widow cut it, but the 
vendor prevented her removing it. The widow afterwards took out administra- 
tion and sued the vendor. Held, that she could maintain the action. — Holcomb 
v. Roberts, 57 Penn. St. 493. 
See ConrepERATE Money, 4, 5; Conruict or Laws; TEnper, 7. 
Exemption. —See Exrcurion. 
Express Company.— See ConstirutTionaL Law, 1. 


Frxper OF PROPERTY. 


A stranger who finds an article accidentally left on the desk of a banking room, 
outside the counters of the bank officers, cannot recover a reward offered to one 
who should find and return the same. — Kincaid v. Eaton, 98 Mass. 139. 


Fire. 


A city is not liable for the destruction of a building to prevent the spread of a 
fire, whether by private individuals or by order of the city authorities assuming to 
act officially. — McDonald v. City of Redwing, 13 Minn. 38. 

See Proxmate Cause. 
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Fisu. — See Custom, 2. 
Fixture. — See EquirasLeE CONVERSION. 


ForcisLe Entry aNp DETAINER. 


C. owned an empty building (conceded to be personal property), which had 
been moved without objection on to land belonging to the State. C. entered it 
whenever he had occasion, and was about to put it in order and let it. Defend- 
ant, F., in C.’s absence, entered and removed the building from the land, occu- 
pied the latter with six or eight men, and told C. that he meant to hold said land. 
Held, that C. was in the actual possession of the land before defendant's entry, 
and that the above facts were evidence to go to the jury of a forcible detainer. 
Two judges thought that both a forcible entry and detainer were proved. — People 
v. Field, 52 Barb. 198. 


ForeIGN ATTACHMENT. — See ATTACHMENT; PARTNERSHIP, 1. 


Fravup. 


The fact that a partnership was formed for the purpose of defrauding the cred- 
itors of some of its members is no defence to a bill in equity by one of its members 
against the others for a settlement of the affairs of the firm. — Harvey v. Varney, 
98 Mass. 118. See D’Wolf v. Pratt, 42 Ill. 198; Marlatt v. Warwick, 4 C. E. 
Green, 439; Cutler v. Tuttle, ib. 549, 562. But see Sweet v. Tinslar, 52 Barb. 
271. 

See Carrier, 4, 5; Contract, 4; Saxe, 2. 


Fraups, STaTuTe OF. 


An oral promise by A. to C. to pay the debt of B. to C. is within the Statute 
of Frauds, if B. remains liable and no consideration moves from C. to A., although 
there is a valuable consideration moving from B. to A. — Furbish v. Goodnow, 
98 Mass. 296. 

See Apmiss1on; AssumPsir; HomeEsTEAD. 

FRAUDULENT CONVEYANCE. — See ASSIGNMENT; HusBpanp AND WIFE. 
GaminG House. —See Nuisance, 1. 
GaRNISHEE. — See ATTACHMENT ; PARTNERSHIP, 1. 
Gotp. —See Lecat TEenpeEr. 


GUARDIAN. 


The guardianship of a child, for which both its paternal and maternal grand- 
fathers had applied, was given to the maternal grandfather in accordance with the 
last will of its mother; the father, who had died earlier, having left no expression 
of his wishes. — Matter of Turner, 4 C. E. Green, 433. 

GunrowpeEr. — See NEGLIGENCE, 4. 
Hicuway.— See Way, 2, 3. 


HomestEap. 
A married woman can waive her homestead only as provided by statute. She 
is not therefore bound by her husband’s oral promise to convey the premises in 
consideration of the support of himself and her for life, although she assents 
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thereto, and although he gives a deed and they are supported by the grantees 
during his life. — Ring v. Burt, 17 Mich. 465; 3 Am. Law Rey. 581. 


HusBanp AND WIFE. 


A husband, having used separate property of his wife’s with her assent 
and without any promise to repay it, afterwards made a bill of sale to secure her 
the amount, being much in debt at the time. Held, that the conveyance was void 
as to existing creditors. — Kuhn v. Stansfield, 28 Md. 210. 

See Accession, 2; Homestreap; Save, 2. 


ItteGaL ConrrRAct. 


1. Contracts made during the war between a party within the lines of the 
United States and one within the Confederate lines are void. — Hennen v. Gil- 
man, 20 La. An. 241; Graham v. Merrill, 5 Cold. 622. See Bank of Tennessee 
v. Woodson, 5 Cold. 176; Apperson v. Bynum, ib. 341; Polk v. Spinks, ib. 481. 

2. Louisiana State bonds and notes issued under an act of Jan. 23, 1862, 
are void, as issued in aid of the Rebellion. — State v. Louisiana State Bank, 20 

3. The payment of the price of a horse sold with the knowledge of the seller 
that it was to be used in the rebel service cannot be enforced now. — Railey v. 
Gay, 20 La. An. 158; Hamilton v. Nowlin, 5 Cold. 83. 

4. Defendants, in consideration of the plaintiff's inducing holders of the bonds 
of a railroad to fund the interest of the same, promised to procure the directors 
of the railroad to vote payment of overdue interest of such bonds held by him. 
Held, that the agreement was void. — Bliss v. Matteson, 52 Barb. 335. 

See Broker, 1; ConrFEDERATE Money, 1-3; ConriscaTion Act ; ConTRACT, 
1, 2,4; Fraup; Insurance, 3; Stave, 1; WaGeEr. 

IxcumpBrance. — See Covenant, 1. 
Inrant. —See NEGLIGENCE, 1-4. 
Iysunction. —See MortGaGe; Nuisance, 2-4; Trapre SEcrer. 


Iysaniry. 

The execution and delivery of a deed by one who understands the nature and 
effect of the act, and the consideration to be paid, is valid, although the grantor’s 
mind may possibly not be in all respects perfectly sound. — Hovey v. Hobson, 55 
Me. 256. 

See Wut, 1. 

Insotvency. — See Bankruptcy. 


INSURANCE. 


1. An action may be maintained on a policy of life insurance, obtained by a 
man on his own life, without proving an insurable interest therein in the person 
for whose benefit it is declared on its face to be made. — Campbell v. New Eng- 
land Mut. Life Ins. Co., 98 Mass. 381. 

2. In Illinois, a sheriff's sale does not divest the title of a mortgagor, so as to 
avoid his insurance of the premises, before the period of redemption from the sale 
has expired. — Stephens v. Illinois Mut. Fire Ins. Co., 43 Ul. 327. 

3. An English insurance company had an agency in New York, which acted 
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by a board of directors, and issued policies and adjusted losses, &c., without con- 
sulting it. This New York branch appointed an agent in Richmond, without 
power to receive premiums. But this power was given him from time to time by 
renewal receipts, and, after the war, orally. A policy was issued to a Virginian, 
on which said agent received payments in Confederate money. Held, that the 
contract was between the insured and said company, a neutral, and was legal, and 
that said payments discharged the assured, irrespective of the agent’s authority to 
receive them in said money (which Mutu, J., denied). — Robinson v. Interna- 
tional Life Ass. Soc. of London, 52 Barb. 450. 

4. A policy of insurance contained this printed condition: ‘‘ If the insured 
shall have made any other insurance upon the barque, . . . prior in date to this 
policy, then the said insurance company shall be answerable only for so much as 
the amount of such prior insurance may be deficient towards fully covering the 
property hereby insured.” At the time of the making of said policy, the insured 
had prior policies on the barque to its full value, but one of these was made by a 
corporation which afterwards became insolvent and was dissolved. Held, that the 
above policy did not attach. — Ryder v. Phenix Ins. Co., 98 Mass. 185. 

5. A cargo was insured for $2339 ‘‘ only against general average and absolute 
total loss.” The ship was wrecked and the cargo sold for salvage, after payment 
of which and of costs there was left $750. Held, that the insurers were not liable. 
— Gould v. Louisiana Mut. Ins. Co., 20 La. An. 259. 

See Act or Gop; Custom, 1; DamaGes, 3; PERIL or THE SEA. 


IntTerEst. — See LeGacy; Usury. 
INTERNAL REVENUE. —See STamp. 
IntoxicatinG Liquors. —See Nuisance, 1. 
JURISDICTION. — See Conriict oF Laws. 
Lacues. — See Cueck, 1-3. 


LANDLORD AND TENANT. 


A lease for three years contained a covenant to yield up the possession at the 
expiration of the term, and further agreements that if the lessee ‘* should continue 
on the premises after the termination of the contract,” it was ‘‘ to continue in force 
for another year, and so on from year to year until legal notice is given for a re- 
moval.” At the end of the three years, the tenant refused to give up possession 
on the landlord’s demand, on the ground that he had not received the three months’ 
notice due to a tenant from year to year. Held, that the landlord was entitled to 

* possession. — McGregor v. Rawle, 57 Penn. St. 184. 

See Tenancy at WILL. 


LaRCENY. 
One who steals property in one State and brings it into another may be indicted 
for larceny in the latter. — State v. Johnson, 2 Oregon, 115. 


Law oF Nations. 


_ The municipal laws of a country occupied by a conquering power remain in 
force until changed by order of the conqueror. — Wingfield v. Crosby, 5 Cold. 241. 
See Brits anp Notes, 4; ConrepERACy ; ConTRACT, 4. 


Lease. —See LANDLORD TENANT. 
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LEGaAcy. 


When the interest, income, and profits of stock are left to A. for life, the prin- 
cipal to go to B. at A.’s death, stock dividends declared out of the earnings of the 
company during A.’s life belong to him, except such part of them as was carried 
to account of surplus earnings at the death of the testator, or at the time of the 
investment in the stock if made since testator’s death. — Van Doren v. Olden, 4 
C. E. Green, 176. 

See Cuariry, 2,4; Perrerurry; Trust; Wut, 2, 3, 


LeGaL TENDER. 


1. A State tax made payable in gold coin cannot be paid in legal tender notes, 
— Whiteaker v. Haley, 2 Oregon, 129. 

2. A master of a ship employed by a contract made in the United States for a 
foreign voyage, at a certain number of dollars a month, may retain out of freight 
money collected by him in pounds sterling in a foreign port the amount of his 
wages then due, taking a pound as equal to four dollars and eighty-four cents. — 
Stanwood v. Flagg, 98 Mass. 124. 

3. In an action here by a principal against his foreign factor for refusing to 
deliver in the foreign place money and evidences of debt, the measure of damages 
is the amount of currency (i.e., legal tender) which the sum which the plaintiff 
would recover abroad is really worth. — Nickerson v. Soesman, 98 Mass. 364. 

4. The measure of damages for a carrier’s failure to deliver double eagles in a 
bag is the value of the coins in legal tender when and where they should have 
been delivered, with interest (Hoar, J., dissenting).— Cushing v. Wells, Fargo, 
& Co., 98 Mass. 550. 

5. One who has deposited gold with a bank, which has used the same, can only 
recover judgment for the nominal sum deposited, and the judgment may be paid 
in legal tender notes. — Gumbel v. Abrams, 20 La. An. 568. 

6. A bond to pay ‘‘in gold or silver coin of the standard by which the coins 
of the United States were regulated by the laws existing on the 26th day of May, 
1846,” the sum of $4000 and interest is satisfied by the payment of that nominal 
sum in legal tender notes. — Murray v. Gale, 52 Barb. 427. See Scott v. Cen- 
tral R.R. & B. Co., ib. 45. 

7. Whether the legal tender acts were constitutional or not, an executor 
is discharged on accounting for debts due before said acts were passed in the 
same currency in which they were paid to him.—Jackson v. Chase, 98 Mass 
286. 

See Speciric PERFORMANCE, 2. 

Lex Loct.—See Assignment; Conriict or Laws. 
License. — See NrGuicEnce, 4, 5. 


Lien. — See Consignor; Principat AND AGENT. 


Limitations, STATUTE OF. 


1. When the holder of a bill or note could have sued upon it before the period 

- of limitation had expired, he will be barred after that period, although for a con- 
siderable part of the period the courts were closed in consequence of the war. — 
Rabel v. Pourciau, 20 La. An. 131; Durbin v. Spiller, ib. 219; Barriere v. Stein, 
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ib. 8397; Norwood v. Mills, ib. 422; Payne v. Douglass, ib. 280; Marcy v. Steele, 
ib. 413; Lemon v. West, ib. 427; Schlenker v. Taliaferro, tb. 565. 

2. A note being nearly barred by the Statute of Limitations, a new one was 
given and accepted, so antedated as to extend the time of payment only about a 
year. Held, that the new note was barred in six years from the date when it pur- 
ported to become due, although six years had not elapsed from the time it was 
given. — Paul v. Smith, 3 Vroom, 13. : 


Lis PenpEens. — See ABATEMENT. 
Manice. — See Corporation, 4. 
Manpamus. — See Principat anp AGENT. 
MarriaGe. — See Breach OF Promise; SLave, 2. 

Marriep Woman. — See Accession, 2; Homesteap; HusBanp aNp WIPE. 
Master anv Servant. —See Contract, 6; SEDUCTION. 
Measure OF DamaGes. — See DaMaGEs. 

Money Hap anp Recervep. —See WaGER. 


MortGace. 

Plaintiff conveyed land ‘‘ subject to a mortgage” previously made by him. 
The purchaser then conveyed said land to defendant’s wife. Defendant then bought 
the mortgage. Plaintiff tendered the sum due and costs, and demanded an assign- 
ment of the bond and mortgage to a third person for his benefit. This was 
decreed, and defendant was enjoined from suing on the bond. — Johnson v. Zink, 
52 Barb. 396. 

See CovENANT, 1. 


MonicrpaL Corporation. 

1. An action will not lie in behalf of an individual who has sustained special 
damage from the neglect of a public corporation to perform a public duty. — 
Pray v. Mayor of Jersey City, 3 Vroom, 394. 

2. A city having the power and duty of lighting its streets is liable for injuries 
or death caused by a party’s falling off a bridge, opened for the passage of a ves- 
sel, in consequence of its being insufficiently lighted. — Chicago v. Powers, 42 
Ill. 179. See as to sidewalks, Bloomington v. Bay, ib. 503. 

See Contract, 2; Fire. 


NationaL Bank. 
Section 41 of the Act of Congress of June 3, 1864, provides that shares in 
* national banks may be assessed under State authority ‘‘ at the place where said 
bank is located and not elsewhere.” Held, that these words mean literally at the 
site of the bank, and are not designed only to define the State authority which is 
to be allowed to impose the tax (Watton, Dickerson, & Tap.ey, JJ., dissent- 
ing). — Packard v. Lewiston, 55 Me. 456; Mayor of Nashville v. Thomas, 5 


Cold. 600. But see State v. Cook, 3 Vroom, 347; Austin v. The Aldermen, 7 
Wallace, 694. 


See Tax, 1, 2. 


NEGLIGENCE. 


1. A child was killed by the fall of a counter on which he was climbing, and 
which had been left in the street of a city for two or three weeks. The child was 
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six years old, and at the time of his death was playing, unattended, six blocks 
from home. Jield, that the city was no more negligent than the parents of the 
child, and was not liable. — Chicago v. Starr, 42 Ill. 174. 

2. Ifa child under four years of age is injured by the negligence of third per- 
sons in the street of a city traversed constantly by cars and other vehicles, his 
father cannot recover for loss of service, if he has knowingly suffered the child to 
be in such street unattended. — Glassey v. Hestonville, &c., Railway Co., 57 Penn. 
St. 172. 

3. Otherwise, of an action by the child itself, although the negligence of a volun- 
teer, undertaking to interfere for the child’s benefit, contributed to the injury. 
— North Pennsylvania R.R. Co. vy. Mahoney, 57 Penn. St. 187. 

4, One who sells gunpowder to a child eight years old, knowing that he is un- 
fit to be trusted with it, is liable if the child, using the care of which he is capable, 
**explodes” it and is burned by the same, and a license to sell gunpowder is no 
defence. — Carter v. Towne, 98 Mass. 567. 

5. One whose servant negligently throws a keg out of a window and injures a 
person passing through a passage-way below, is liable, although such person was 
there only by license. — Corrigan v. Union Sugar Refinery, 98 Mass. 577. 

6. A slight want of care on the part of a plaintiff will not excuse gross negli- 
gence of the defendants.— Bequette v. People’s Transportation Co., 2 Oregon, 
200. 

7. Plaintiff was driving in the highway, using due care, when defendant's hog, 
running at large contrary to statute, frightened plaintiff's horse, and his minor 
daughter was injured in consequence. Held, that defendant was liable, although 
he did not know the hog was at large. — Jewett v. Gage, 55 Me. 538. 

See Carrier, 3, 5-8; Cuecx, 1-3; Municrpa, Corporation; Rarroap, 
6-8. 

Norice.—See ArracnMENtT; Bitts anp Notes, 3; Carrier, 11; CHEck, 2, 

3, 5; EquiraBLe Conversion; LanpLorp anp TENANT; NUISANCE, 6. 


NUISANCE. 


1. A public bowling alley kept in connection with a lager beer saloon in a popu- 
lous town is not, per se, a public nuisance ; nor is it made a common gaming house 
by the fact that the loser of the games habitually pays for the use of the alleys. — 
State v. Hall, 3 Vroom, 158. 

2. A dense smoke laden with cinders, liable to continue twelve hours twice a 
month, and to penetrate houses at distances of from forty to two hundred feet, in 
a part of a town occupied by mechanics for their homes and for trades requiring 
a certain amount of smoke, was held to be a nuisance, and an injunction granted. 
— Ross v. Butler, 4 C. E. Green, 294. 

3. Defendants owned very large iron works, in which it was necessary to use 
semi-bituminous coal, and impossible to consume the smoke without hurting the 
iron. The plaintiff's house and factory were materially injured and deteriorated 
in value by said smoke. Held, that in view of the damage which an injunction 
would cause, and as the injury could be compensated for at law, an injunction 
ought not to be granted. — Richards’s Appeal, 57 Penn. St. 105. 

4. The court also refused to enjoin the rebuilding of a planing mill, although 
it increased the danger of fire, and although it was alleged that it would prevent 
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“the use of the neighboring ground for such buildings as would, in the ordinary 
course of affairs, and the extension of the city in that direction, be put up there,” 
in addition to the likelihood of smoke, &c. (Reap & Suarswoop, JJ., dissent- 
ing). — Rhodes v. Dunbar, 57 Penn. St. 274. 

5. Plaintiff owned land described in the deed to him as running to a ‘ corner 
on Broad Street, thence easterly along Broad Street,” &c. Defendants built a 
platform in Broad Street, in front of plaintiff's lot and on his side of the way. 
Held, that as plaintiff presumptively owned to the middle of the street, he could 
maintain a private suit. — Higbee v. Camden & Amboy R.R. Co., 4 C. E. Green, 
276. 

6. One who continues a nuisance may be sued without notice or a request to 
him to abate it.— Conhocton Stone Co. v. Buffalo, N.Y., & E. RR. Co., 52 
Barb. 390. 


Parpon. — See SiaveE, 3. 


PaRENT AND CHILD. 


A father cannot sue in his own name for money due his miner son in considera- 
tion of his enlistment under a contract made with the father’s consent. — Mears 
v. Bickford, 55 Me. 528. 

See NEGLIGENCE, 1, 2; SEDUCTION. 


Parties. — See CorPoratTIon, 3. 


PARTNERSHIP. 


1. The firm of L. & I. was deeply in debt, and some of its creditors were 
pressing for payment. While L. was temporarily absent in a neighboring State, 
I. assigned all the property of the firm for the benefit of creditors, making certain 
preferences. Then the property was attached in the hands of the assignee by way 
of garnishment. Later, L. ratified I.’s assignment. Held, that the assignment 
was without authority and void as against the attaching creditor. — Stein v. 
Ladow, 13 Minn. 412. 

2. When there remains partnership real estate after dissolution and settlement 
of debts and balances between the partners, equity will not convert it into per- 
sonalty, although the legal title of each partner does not correspond with his 
share, but will only direct conveyances to bring about such correspondence. — 
Shearer v. Shearer, 98 Mass. 107. 

See Contract, 1; Fravup. 


Part PerrormMance. — See Assumpsit ; HoMEsTEAD. 
Patent. — See Conrract, 2. 


PAYMENT. 


Payment of taxes upon real estate by one having no interest in the same does 
not enure to the benefit of the owner. — Jayne v. Gregg, 42 Ill. 413. 
See ConFEDERATE Money, 2, 4; Insurance, 3; LeGat Tenper, 1, 2, 5-7. 


Perit OF THE SEa. 


A hidden obstruction recently created in the channel of a river is a peril of the 
sea. — Redpath v. Vaughan, 52 Barb. 489. 
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PERPETUITY. 

9 

i A bequest is valid, which does not, under the circumstances existing when the 
will goes into operation, violate the rule against perpetuities, although by its terms 

: and under the circumstances existing at the date of the will it was too remote. — 

| Hosea v. Jacobs, 98 Mass. 65. 


Possrssion. —See Forciste Entry anp DETAINER. 


Power. 


A., having an equitable life estate with a power of appointment in fee by will, 
made a will with specific provisions for some of his heirs, and left ‘ all the rest of 
my property, real and personal,” to the others by name. A. died seised of other 
land to which this clause applied, and gave his executors power to sell any and all 
the estate ‘‘ which I may leave at my decease.” Held, that the residuary clause 
operated as an execution of the power. — Bangs v. Smith, 98 Mass. 270. 

See Cuaniry, 3. 


PREFERENCE. —See AssIGNMENT; PARTNERSHIP, 1. 
Prescription. — See EasEMENT, 2. 


PRINCIPAL AND AGENT. 

The secretary of a company bought a set of books with his own money, and 
entered in them the minutes of the proceedings of the corporators, and received 
in them the subscriptions to stock. On going out of office he refused to give up 
said books. Held, that the books belonged to the company, and that the secretary 
had no lien on them. Mandamus issued. — State v. Goll, 3 Vroom, 285. 

See AtracuMENT; Bank; Bris anp Nores, 2; Broker; Carrier, 10; 
CoNnFEDERATE Money, 4; Custom, 1; Insurance, 3. 

Promissory Notrr.—See anp Notes. 

Protest. —See Brits anp Notes, 3. 


Proxmate Cause. 


Under a statute making railroad companies liable for fires ‘* communicated” 
by their engines, a railroad company is liable for the destruction of woods half a 
mile from its track by a fire started by a spark from one of its engines and spread- 
ing across land of different proprietors and a highway in a direct line to said 
woods. — Perley v. Eastern Railroad Co., 98 Mass. 414. 

For other cases of fire caused by an engine, see Illinois Central R.R. Co. v. 
McClelland, 42 Ill. 355; Same v. Mills, ib. 407. 

See Way, 2, 3. 


Pusiic Usr.—See Easement, 1; Fine. 


1. In a contract between companies owning connecting railroads, for the con- 
tinuous transportation of passengers and freight over both lines, an agreement by 
which one company allows part of the fares earned on its line to the other com- 
pany, is valid. So, as to extensions of the road to be authorized by future legisla- 
tion. — Susser R.R. Co. v. Morris & Essex R.R. Co., 4 C. E. Green, 13. 

2. Defendants, without notifying the consignees, unloaded coal carried by them 
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upon the bare ground, and so carelessly that different sorts were mixed together 
and with the soil. Held, that defendants’ liability as carriers did not cease until 
they had unloaded the coal with due care and put it in a reasonably safe place. — 
Rice v. Boston & Worcester R.R. Co., 98 Mass. 212. See Chicago & Alton R.R. 
Co. v. Scott, 42 Ill. 132. 

3. Plaintiff was ejected from a car for refusing to pay for his passage except by 
a ticket issued on a previous day, and marked ‘‘ Good for this day only.” He 
then showed a good ticket and attempted to enter the car, which he was forcibly 
prevented from doing. Held, that his exclusion was justifiable. — State v. Camp- 
bell, 3 Vroom, 309. 

4. If a passenger refuses to surrender his ticket to the conductor of a train 
when called for, as required by the rules of the company, he may be put off at 
any place not selected as dangerous or inconvenient, and this although the com- 
pany is forbidden by statute to expel a passenger for non-payment of fare except 
at a regular station. — Illinois Central R.R. Co. v. Whittemore, 43 Il. 420. See 
Chicago & Alton R.R. Co. v. Flagg, ib. 364. 

5. Railroad passengers who have not purchased tickets pefore entering the 
cars, having had a reasonable opportunity to do so, may be charged a larger fare 
and ejected for refusal to pay; and if the railroad company have kept their ticket 
office open for some time before and up to the time fixed for the departure of each 
train and the train is delayed, they need not keep the office open till the actual 
departure of the train. — St. Louis, Alton, & Terre Haute R.R. Co. v. South, 43 
Ill. 176. See Chicago & Alton R.R. Co. v. Flagg, ib. 364; Illinois Central R.R. 
Co. v. Sutton, 42 Ill. 438. 

6. Case for personal injuries caused by plaintiff's horse being frightened by 
two loud, sudden, and sharp whistles from defendants’ engine, and upsetting his 
carriage. Held, that whether or not the above was a proper signal in the use of 
ordinary care was for the jury. A verdict for the plaintiff was upheld. — Hi v. 
Portland & Rochester R.R. Co., 55 Me. 438. 

7. A railroad company was required by statute to maintain ‘‘ fences suitable 
for the security of the land-owner” on both sides of its road. Plaintiff's sheep 
having been suffered to go unlawfully on land adjoining said road, got through a 
defective part of the fence upon the road and were killed by the train. It did not 
appear that the train was negligently managed. Held, that the company was not lia- 
ble. — Eames v. Salem & Lowell R.R. Co., 98 Mass. 560. See Toledo, Wabash, & 
W. R.R. Co. v. Furgusson, 42 Ill. 449; Price v. N. J. R.R. & T. Co.,3 Vroom, 19. 

8. Otherwise, if the company were grossly negligent. — Illinois Central R.R. Co., 
v. Wren, 43 Ill. 77. 

See Carriers, 2-11; Consignor; Easement, 1; Contract, 4; 
NEGLIGENCE, 2, 3. 

RatiFication. — See 1; Save, 2. 


REBELLION. —See Conreperacy; ConrepEraTte Money; Contract, 1, 4; 
IttEGaL Conrract, 1-3; Law or Nations. 


RECONSTRUCTION ACT. 


Under the Reconstruction Acts of March 2 and 23, 1867, commanders of mili- 
tary districts could set aside contracts entered into by municipal authorities. — 
State v. Heath, 20 La. An. 518. 
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RecourMENT.—See Sate, 1. 
Recistry.—See Sur. 


Removat or Suits FrRoM Strate TO Unirep States Courts. 


The secretary of a corporation made an affidavit to the effect required by the 
Act of Congress of March 2, 1867, and the corporation then sought to remove a 
suit against it to the United States Circuit Court, under said act. Held, that it 
could not (Berry, J., dissenting). — Dodge v. North Western Union Packet Co., 
13 Minn. 458. 

Rescission. —See 1. 


Rewarp.— See Finper OF PROPERTY. 


SALE. 


1. M. sold B. eight bags of wool, separately marked and kept, as one lot of a 
particular kind, at one dollar a pound, by one bill of parcels, B. having first 
opened some of the bags. Part of the wool in one bag was of a different kind, 
and B. without returning the bag sent back the contents, which M. refused to 
receive. Held, that B. could not partially rescind the contract; also that a cus- 
tom in such cases to return the bale found different was inadmissible, the bag not 
having been returned; but that B., on proving a warranty and breach, could re- 
coup the difference between the actual value and what the wool would have been 
worth if it had corresponded to the warranty.— Morse v. Brackett, 98 Mass. 205. 

2. When a party who has purchased goods by fraudulent representations 


assigns them in payment of a pre-existing debt to one who takes them bona fide, 
without notice of the fraud, the latter acquires a good title as against the original 
vendor. — Butters v. Haughwout, 42 Ill. 18. See Booraem v. Wells, 4 C. E. 
Green, 87, where there was no question about the consideration. 

See Accession, 1; Apmission; Assumpsir; Bonp; ConriscaTIon ACT; 
Custom, 2; DamaGes, 2; EquitaBLe Conversion ; INSURANCE, 2; SLAVE, 1; 
SrorpaGE iN TRansITUv. 


SEDUCTION. 


1. A father may maintain an action for the seduction of his daughter under 
twenty-one years of age, although she was not living with him at the time, if he 
has not by his own act destroyed his right to control her services. — Greenwood 
v. Greenwood, 28 Md. 369. 

2. So for that of a daughter over twenty-one, and not living with him, if he 
thereby loses actual services due to him; and services rendered will be presumed 
to be due if he continues to exercise authority over her and she to submit. — 
Sutton v. Huffman, 3 Vroom, 58. 

Ser-orr. — See Cueck, 4. 


Suerirr’s Sate. —See Insurance, 2. 


Sure. 
The Act of Congress of July 29, 1850, § 1, having provided for the recording 


of sales, &c., of vessels, a State legislature cannot add other requirements. A 
State law for the registration of chattel mortgages was /icld not to apply to prop- 
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erty in vessels registered under United States laws. — Wood v. Stockwell, 55 
Me. 76. 


See Acr or Gop; Carrier, 1, 2; Iysurance, 4, 5; Perm or THe Sea. 


SLAVE. 


1. The payment of the price of slaves sold before emancipation cannot be 
enforced now. Wainwright v. Bridges, 19 La. An. 234; 3 Am. Law Rev. 333, 334, 
followed. — Delaporte v. Bourg, 20 La. An. 152; Bourgeois v. Billin, ib. 153 ; Posey 
v. Driggs, ib. 199; Lapice v. Bowman, ib. 234; Brou v. Beenel, ib. 254; Morgan 
v. McCoy, ib. 343; Mollere v. Lion, ib. 344; Burbridge v. Harrison, ib. 357. But 
see McAllister v. Burton, ib. 205; Dickinson vy. Maynard, ib. 66. Contra, Polk 
v. Heirs of Pledge, 5 Cold. 384; Thompson v. Warren, 5 Cold. 644. 

2. Slaves, married according to the customs of slaves, although not bound by 
the contract, may ratify it after emancipation by continued cohabitation. — Me- 
Reynolds vy. State, 5 Cold. 18. 

3. When the punishment of a crime committed by a slave is different from that 
of the same crime committed by a free person, a slave cannot be punished after 
emancipation for such crime committed by him before. — Keith v. State, 5 Cold. 
35; Wharton v. State, ib. 1. 


Sotprer. — See ConrepeEracy, 1. 


Speciric PERFORMANCE. 


1. An agreement to convey ‘‘a house and lot of land situated on Amity Street, 
Lynn, Mass.,” is not too indefinite for a decree of specific performance, it being 
proved that the vendor had only one lot on said street at the time. — Hurley v. 
Brown, 98 Mass. 545. But see Dobson v. Litton, 5 Cold. 616. See also Carr v. 
Passaic Land Imp. § B. Co., 4 C. E. Green, 424. 

2. When, two years after the time agreed for the performance of a contract to 
purchase land, the price, by the legal tender acts, had become payable in notes 
of the same nominal but less actual value than the stipulated sum: Held, that time 
was of the essence of the contract, and specific performance was refused. — Mer- 
ritt v. Brown, 4 C. E. Green, 286. 

For another case where time was held of the essence of the contract, see Grigg 
v. Landis, ib. 350. 

STAKEHOLDER. —See WaGER. 


Stamp. 
1. A waiver of demand and notice by the indorser of a note does not require a 
stamp. — Guyther v. Bourg, 20 La. An. 157. 
2. The omission to stamp a note must have been with intent to evade the Act 


of March 3, 1865, to make the note invalid under that act. — Dudley v. Wells, 
55 Me. 145. 


Srarute. — See AsstGNMENT, 2; Bank; Bankruptcy; Cuarity, 1; Conris- 
cation Act; ConstiruTionaL Law, 1, 2; Contract, 1, 2; CORPORATION, 
1; Evimence, 1, 2; Execution; Municipat Corporation; NaTIoNaL 
Bank; NeGicence, 7; ProximaTe Cause; Raitroap, 7, 8; REconsTruc- 
T10N Act; Removat or Surrs From State To Unirep States Courts; 
Sur; Stamp; Tax; Tenancy Common; 2, 3. 
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SratTure or Fraups.— See Fraups, SraTuTe oF. 

Sratrure or Limitations. —See Limrrations, STaTuTE oF. 

Srocx. — See Broker, 1; Lecacy; Tax, 1-4. 
Act. —See Broker, 1. 


SrorraGe TRansitu. 

A vendor who has constructively delivered iron lying at his furnace by pointing 

it out to the vendee and charging it to him in his books, receiving the vendee’s 

notes for the same, may retain the same for the price, if, while it is still in his eus- 

tody, and said notes are unpaid, the vendee becomes insolvent. — Thompson v. 
Baltimore §& Ohio R.R. Co., 28 Md. 396. 

SuproGation. —See Corporation, 2. 
Supscription. — See Contract, 5. 
Survivorsurp or Actions.—See Breacu oF PROMISE. 


Tax. 


1. Bradley v. People, 4 Wall. 457 (2 Am. Law Rev. 297), reversing 8.c. 39 
Ill. 130, disapproved but followed in People v. McCall, 43 Ill. 286. 

2. A tax assessed on stock in a national bank of which the capital is wholly 
invested in United States bonds, is illegal. — State v. Boyd, 3 Vroom, 273. See 
State v. Metz, ib. 199. 

3. If a company invests part of its capital in stocks made not taxable by 
statute, the amount so invested cannot be taxed under the guise of a tax on the 
nominal capital of the company.— Home Mutual Ins. Co. vy. New Orleans, 20 La. 
An, 447; Same v. Same, ib. 450. 

4, The State of New Jersey taxed the capital and surplus of all private cor- 
porations of said State. A bridge company was incorporated in New Jersey and 
Pennsylvania. Held, that half of its capital and of its surplus, less a sum invested 
in United States securities, was taxable. — State v. Metz, 3 Vroom, 199. 

5. An illegal tax was collected under protest. After the party had brought 
suit to recover it back, an act legalizing the tax was passed. Held, that the act 
prevented the recovery either of the amount of the tax or of costs. — Grim v. 
Weissenberg School District, 57 Penn. St. 433. 

See BerrermMent; Bounty; ConstiruTionaL Law, 1; Lecat TENDER, 1; 
National Bank; Payment. 


— See Carrier, 10; DamaGes, 2. 


Tenancy at WILL. 
After the determination of a tenancy at will by notice, assumpsit for use and 


occupation lies against the tenant if he holds over. — Hogsett v. Ellis, 17 Mich. 
351; 3 Am. Law Rev. 757, 758. 


Tenancy In Common. 

One tenant in common cannot maintain assumpsit against his co-tenant for ser- 
vices as auctioneer and broker, rendered at the defendant’s request, in making 
sale of the common property, nor for money paid in advertising the same. The 
remedy is account under St. 4 Anne, ch. 16, s. 27, or bill in equity. — Hamilton v. 
Conine, 28 Md. 635. See Dech’s Appeal, 57 Penn. St. 467. 
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TreNANT FOR Lire anp RematnpeR-MaNn. —See Leeacy. 
Tenper. —See MorrGaGe. 
Time. — See Speciric PERFORMANCE. 
Torr. — See Carrier, 3; Conrepreracy, 1; Conruicr or Laws. 
Tow Boat. — See Carrier, 1. 
Town.—See Bounty, 1; Way, 2, 3. 


SECRET. 


When one who has a secret in trade employs another who agrees to keep the 
secret, a breach of the agreement will be enjoined against. — Peabody v. Nor- 
folk, 98 Mass. 452. 

Trespass. —See CONFEDERACY, 1; CorPoraTION, 3; DamaGes, 3; Ramroap, 
7,8; Tenant aT 
Trover. —See Conreperacy, 2; DamaGes, 3. 


Trust. 


A testatrix gave her estate to her husband for life, ‘‘ in the full confidence that 
he will, as he has heretofore done, continue to give and afford my children (A., 
B., et al.) such protection, comfort, and support as they or either of them may 
stand in need of.” After his death, half the estate was left to the sons, and half 
in trust for the daughters, apt! technical words being used in creating this trust. 
Held, that the husband took subject to a trust for the children during his life. — 
Warner v. Bates, 98 Mass. 274. 

See Cuarity; Wit, 3. 

Utrra Vires.—See Rarroap, 1. 
UsE anp Occupation. —See Tenancy at WILL. 


Usury. 


To recover usurious interest paid by him, the plaintiff must prove that he was 
legally liable to the defendant for the loan on which the interest was paid. — 
Holmes v. Gerry, 55 Me. 299. 


VENDOR AND Purcnaser or Reat Estate. — See Assumpsit; COVENANT, 2; 
EquitaBLe CONVERSION; SPECIFIC PERFORMANCE. 
Venvor’s Lien. —See SropraGe TRANSITU. 
Vestep Ricut.—See Tax, 5. 
Votuntary Conveyance. — See Husspanp anp WIFE. 


Wacer. 


When an act makes wagers on horse-races and the holding of stakes criminal 
offences, one who has deposited money with a stake-holder cannot recover it, 
although the race has not come off (Hatves & Kennepy, JJ., dissenting).— 
Sutphin v. Croser, 3 Vroom, 462. See Bybee v. Burbank, 2 Oregon, 295. 

Watver. — See Brits anp Notes, 3; Stamp, 2. 


War.—See Burs anp Notes, 4; Conreprracy; Contract, 1, 4; 
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Contract, 1-3; Insurance, 3; Law or Narions; Lowrrations, Statute 
or, 1. 


Warranty.—See Bonn; Satz, 1. 


Way. 


1. By a devise of ‘‘ the house and lot occupied by me in M. Street, in the city 
of C.,” a way which the testator had opened over other of his lands to a barn on 
said lot, and which furnished the mode of egress from said barn during the testa- 
tor’s life, and which was continuously used by him for that purpose, does not pass. 
— Fetters v. Humphreys, 4 C. E. Green, 471. 

2. If the horse of a traveller is frightened at a defect in the highway with 
which, but for his fright, he would have come in contact, but leaps on one side by 
reason of such fright and runs away without coming in contact with it, and over- 
turns the carriage at a place where there is no defect, the city is not liable. — 
Cook v. Charlestown, 98 Mass. 80. 

3. Plaintiff's horse threw his tail over the rein so as to free himself from efficient 
control, and in this condition came on a defect in the highway, whereby an injury 
was occasioned. Held, that the town was not liable, whether the rein was disen- 
gaged at the moment of the injury or not.— Fogg v. Nahant, 98 Mass. 578. 


See EasEeMENT, 1; Municrpan Corporation; NeGiicence, 1-3, 5, 7; 
Nuisance, 5. 


Wu. 


1. The burden of proving that a testator was insane at the time of executing 
his will is on the party alleging the fact. — Higgins v. Carlton, 28 Md. 115. 

2. A will was executed as required by the law in force at the time of its execu- 
tion. Before the testator’s death an act was passed providing that no property 
‘* shall hereafter be bequeathed (or devised) ” without certain further formalities. 
Held, that the will was valid. — Taylor v. Mitchell, 57 Penn. St. 209. 

3. A party is not disqualified by signing a will as witness from taking under it 
a trust estate in which he has no beneficial interest. —Hogan v. Wyman, 2 Oregon, 
302. 


See Cuariry, 2, 4; Guarpian; Legacy; Perrerurry; Power; Trust; 
Way, 1. 


WItTNEss. 

One of two parties jointly indicted, who has not yet been acquitted or con- 
victed, may be called as a witness for the government on the separate trial of the’ 
other. — State v. Brien, 3 Vroom, 414. 

See Wit, 3. 


Worps. 


“ Absolute total loss.” —Seé INsuRANCE, 5. 
“ Act of God.” —See Act or Gop. 
“ Citizen.” —See Removat or Suits rrom State To Untrep States Courts. 
“ Communicated.” — See ProximaTe CAUvusE. 
“Corporate Purposes.” —See Bounty, 1. 
“ Crime.” —See ConstrruTionaL Law, 3. 
“ Fence suitable for the security of the land-owner.” —See Raitroap, 7 
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“Flee from justice.” —See ConstituTionaL Law, 8. 
“Gaming House.” —See Nuisance, 1. 
Interest, income, and profits.” —See LeGacy. 
“In the full confidence that.” —See Trust. 
“ Mechanical Tools.” —See Execution. 
“ Mem.” — See Cueck, 3. 
“ Peril of the Sea.” —See Pert. oF THE Sea. 
“ Place where said bank is located.” —See NationaL Bank. 
“ Protest Waived.” —See Butts anv Notes, 3. 
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A Treatise on the Measure of Damages: or, an Inquiry into the Principles which 
govern the Amount of Pecuniary Compensation awarded by Courts of Justice. 
By Txeropore Srepewick. Fifth Edition by Arraur G. Sepe@wick, Com- 
prising the Fourth Edition by Henry D. Szepewick. New York: Baker, 
Voorhis, & Company. 1869. 


Tue third edition of Sedgwick on Damages, which was the last published in 
the author's lifetime, appeared in 1858. The next edition was not printed till last 
year, but the growing popularity of the work is attested by the fact that a fifth 
edition is already called for. (We are glad to chronicle the success of what 
is one of the most useful, as it is one of the most attractive, of law-books.) 
The fourth edition we noticed at the time of its appearance (2 Am. Law Rev. 
725), and have nothing to add to what we then said. The present editor has 
brought the work down to the present time, collecting the recent decisions with 
care and accuracy. We wish he had noted his additions by some distinguishing 
mark, When a book has been through numerous editions, it is, of course, impos- 
sible to separate each set of notes; but the cases added by the /ast editor should 
be so indicated that one who has been accustomed to use the earlier edition may 
at once perceive what new law has been added. The short time that has elapsed 
since the prior edition makes this, however, less necessary than it usually is. 


The Law of Railways: embracing Corporations, Eminent Domain, Contracts, 
Common Carriers of Goods and Passengers, Telegraph Companies, Constitu- 
tional Law, Investments, &c., &. By Isaac F. Reprrerp, LL.D., Chief 
Justice of Vermont. Fourth Edition, greatly enlarged. 2 vols. Little, 
Brown, & Company. 1869. 


The Law of Carriers of Goods and Passengers, Private and Public, Inland and . 
, Foreign, by Railway, Steamboat, and other Modes of Transportation; also, © 


the Construction, Responsibility, and Duty of Telegraph Companies, the 
Responsibility and Duty of Innkeepers, and the Law of Bailments of every 
class, embracing Remedies. By Isaac F. Reprietp, LL.D. Cambridge, 
Mass.: H. O. Houghton & Company. New York: Hurd & Houghton. 1869. 


JupGce Reprie xp says in the Preface to this edition of his book on Railways, 
speaking of the third edition, that he was compelled ‘‘ to push the first half of the 
second volume through the press, in a few days, and to leave the remaining 
materials in very judicious hands, to be used as far as needful in completing the 
volume in proper size; and which, we are happy to say, was exceedingly well 
done.” Now we do not think the profession generally would agree that it was 
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well done, in fact there was a good deal of dissatisfaction at the method in which 
the learned writer’s memorandum books and scrap drawers had been emptied, 
undigestedly, into his work. A dissatisfaction which would have expressed itself 
more strongly but for the respect felt for the abilities and character of the author. 
Judge Redfield seems to have become sensible of the defect, and has hastened 
to publish a fourth edition, which should in reality be called the ‘‘ author's third 
edition.” Things are now put into their proper place, and cases are properly 
cited. 

But what shall we say of his book on ‘‘ Carriers and other Bailments?” Part 
of it is good and part of it is new, but the part that is good is not new, and the 
part that is new is not good. 

It contains five hundred and sixty pages. There is nowhere a suggestion 
that it is not a new and independent work of the author. He speaks in the 
Preface of ‘‘ the large amount of labor bestowed upon it.” There is nowhere a 
hint that the pages of this book have ever before seen the light. Now what will 
our reader say when we assure him that the first four hundred and thirty pages, 
nearly four-fifths of the book are, with the exception of about a dozen pages, 
copied literatim et verbatim from the author’s work on Railways. The chapters are 
placed in different order, but with this exception there is absolute verbal identity. 
Of course, Judge Redfield has a perfect right to publish his books, or any part 
of his books, under as many different titles as he pleases, but is it fair to the pro- 
fession not to tell them, not in any way to indicate to them, that the offered book 
is nothing but an old one with a new title? 

After this reprint of that part of his book on Railways, which relates to car- 
riers and telegraphs, there follows a discussion on the Law of Innkeepers, occupy- 
ing about fifty pages. This part of the work we desire to exclude from our 
general condemnation : it is both new and good and worthy of the author. 

The remainder of the book is devoted to a consideration of all other bailments 
than those to carriers and innkeepers, and they are dismissed in eighty pages of 
large print. The author speaks with contempt of the use of the Civil and Con- 
tinental Law, and says, ‘‘ We shall content ourselves by giving the English and 
American Law upon the subject, and by bringing the decisions, as nearly as 
practicable, down to the present time.” It would be all very well for the author 
to confine himself to the English and American law, if he gave that, but he has 
not given it or begun to give it. Having looked for one recent case after another 
in vain, we had the curiosity to examine the cases cited in these pages, by no 

“means a long task, and we found that of the numerous English cases decided 
during the last twenty years, Judge Redfield has referred to four, while of those 


decided during the last ten years he has given but one. Comment would be 
superfluous. 
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The American Law of Real Property. By Francis Hmu1arp. Fourth Edition, 
Revised and improved. 2 vols. Albany: Weare C. Little & Company, 
1869. 


The Law of Injunctions. By Francis Hmuarp. Second Edition. Revised 
and greatly enlarged. Philadelphia: Kay & Brother. 1869. 


Mr. Hit1rp is a well known and voluminous law writer. Besides the above 
works he has published books on Torts, on Remedies for Torts, on Mortgages, 
on Vendors and Purchasers, on New Trials, on Bankruptcy, and, we dare say, on 
other topics. 

We have before had occasion to notice several of these works, and while we 
have acknowledged their useful character, we have been able to speak of their 
execution with only moderate praise. 

We feel that it is due to the learned author to point out more specifically what 
we regard as his short-comings. Mr. Hilliard, we ought to say, makes no preten- 
sion, as he has no claim, to originality or to historical research. The book 
first above named professes to give the American Law of Real Property as it 
at present is. To see how this is done we take a topic at random, and open 
at the subject of Lights, to which are devoted nine sections, covering seven 
pages in the 67th chapter. Now here is a subject, the common law doctrines 
concerning which have been largely modified in the United States, both by 
judicial decision and by statute, and therefore one which in a treatise on the 
American Law ought to receive special consideration. Mr. Hilliard cites ouly 
nineteen American cases, and of these four are from Louisiana, which are of course 
of no value as precedents in States where the common law prevails, and six of the 
remainder are from the single State of Massachusetts. We take down the near- 
est volume on the Law of Real Property on our shelves, and we find eighteen 
American cases on this subject which Mr. Hilliard has not given, and among those 
omitted by him is Parker vy. Foote, 19 Wend. 309, the leading American case 
on the question of lights. Mr. Hilliard might be supposed well acquainted 
with the law of his own State, and we have said that a third of his cases are 
taken from Massachusetts, yet of the five latest cases in the Massachusetts Re- 
ports on the subject, he has given but one, Rogers v. Sawin, 10 Gray, 376, which 
he also cites from ‘‘ Law Rep., June, 1858, p. 105, Mass. S. J.C.” He has no 
reference to Fifty Associates vy. Tudor, 6 Gray, 255, or to Collier v. Pierce, 7 
Gray, 18; or to Carrig v. Dee, 14 Gray, 583; or to Paine v. Boston, 4 All. 168: : 
some of which, at least, are cases of importance. 

Mr. Hilliard states positively that ‘‘ where a house has lights which have ex- 
isted twenty years, or ancient lights ; the erection of another which obstructs them 
is ground for an action on the case or an injunction in chancery.” The only 
limitations of this broad proposition are given in a statement in the text, ‘‘ that Chan- 
cellor Kent remarks that the English doctrine as to ancient rights can hardly be 
regarded as applicable to narrow lots in the new and growing cities of this country ;” 
and in a note which gives a Maine decision against the right of action, a statement 
that ‘‘it is doubted” whether the right exists in New York, citing Banks v. 
American Tract Society, 4 Sandf. Ch. 438, under the extraordinary style of Bank, 
&c. v. Americans ; and a reference to a Connecticut and to a Massachusetts statute, 
the latter incorrect. 
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Who would suppose from this that the common-law doctrine of easements of 
light and air by prescription had been recognized in but two or three of the 
States, and had been exploded distinctly in some eight or nine? Further, Mr. Hil- 
liard nowhere states the reason on which the American courts have condemned 
the doctrine ; viz., that the enjoyment of the easement in no way injures or affects 
the servient estate, and is therefore not adverse. 

The English cases fare no better. We have, to be sure, a case, Wale v. West- 
minster, 8 C. B. N. 8. 276, which decides the point, invaluable to an American 
lawyer, that section 68 of the Lands Clauses Consolidation Act, 1845, is not 
incorporated into a certain private act of Parliament for the erection of a hotel, 
and there are several other almost equally useful discussions on the interpretation 
of English statutes; but the presence of these hardly make up for the grave 
omissions of the learned author. The question of light has lately been much dis- 
cussed in the Court of Chancery, and the law examined with great thoroughness ; 
in the Law Reports for 1867, 1868, and 1869, there are no less than ten cases in 
the equity courts touching this matter. Mr. Hilliard has only two, Yates v. Jack, 
Law Rep. 1 Ch. 295 (cited by Mr. Hilliard, Law Rep. (Eng.), Equ. 1866, Apr. 
& May, p. 295), and Clarke v. Clark, Law Rep. 1 Ch. 16 (cited by Mr. Hilliard 
Law Rep. (Eng.) Equ. Jan. 1866, p. 15). We will only refer to Dent v. Auc- 
tion Mart Co., Law Rep. 2 Eq. 238, Martin v. Headon, Law Rep. 2 Eq. 425, 
Lanfranchi vy. Mackenzie, Law Rep. 4 Eq. 421: all cases of value, in which the 
decisions of Yates v. Jack and Clarke v. Clark are discussed, but of which no 
trace appears in the volume before us. 

We pass to the next book, the Treatise on Injunctions. The Preface says, 
“The present work is designed to be thoroughly American” (the italics are the 
author's), ‘‘ while the English cases have been cited sufficiently to give a correct 
view of the English law, as the original foundation, and an existing constituent 
part of our own jurisprudence; the process of selection has been more largely 
applied to them than to the decisions of the American courts, which last are de- 
signed to be fully and exhaustively stated.” We confess we do not know what is 
meant by ‘‘ thoroughly American ;” the English practice is not more unlike that 
of the United States than that of one State is from that of another, and if there 
is one topic in the law which is incapable of local treatment, it is that of injunc- 
tions. The author goes on to say that ‘it is perhaps hardly necessary to re- 
mark, that, in citing the American cases, no distinction is made between the 
Northern and Southern States,” and then follows a page of which the best that 
_ can be said is, that it is utterly irrelevant. As before, we will take a topic for 
illustration, say Copyrights. This subject occupies nine pages in Mr. Hilliard’s 
book. The ‘‘ full and exhaustive statement” of the American Law on the sub- 
ject of copyright comprises a notice of seven cases, while there are more than thirty 
American cases on the subject passed over in silence, as any one may see on 
looking at as common a book as Brightly’s Digest. To any one in the least con- 
versant with the American law of copyright, it is enough to say that Mr. Hilliard 
betrays not the slightest token of ever having heard of Wheaton v. Peters, or of 
Gray v. Russell, or of Story v. Holcombe, or of Folsom y. Marsh. In the English 
Treatise on Injunctions, by Mr. Kerr, though he only professes to give American 
cases by way of illustration, there are actually a greater number of important 
American cases given than in this book of Mr. Hilliard’s. After this, it is of 
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course unnecessary to say that, of the scores of English cases on copyright 
which Mr. Kerr's diligence has collected, and the majority of which are as valua- 
ble here as in England, Mr Hilliard has not a tithe. We will not go further into 
detail. We have examined sixteen pages, and we know no reason to suppose that 
we might not examine any other sixteen pages in the three volumes with a like result, 
We have not taken unfamiliar topics, nor have we made curious research, but 
have compared these volumes with the reports and text-books nearest at hand, 
We have avoided expressions of opinion, and have endeavored to confine our- 
selves to facts and figures which any one can easily test for themselves. We hope 
we have made obvious wherein Mr. Hilliard’s weakness as a law writer lies, 
His works are in the nature of digests; we have no fault to find with this, but 
they should have the merits of digests; and while we do not charge him with 
sins of commission, his sins of omission are too grave to be passed over in 
silence. If he will pardon the suggestion, he has attempted to cover too much 
ground ; let him take one of his books, this book on injunctions, for instance, and 
work it up to an exhaustive treatise —such a one is much needed— which shall 
be an honor to him, and a benefit to the profession. 


Principles of the Law of Stoppage in Transitu, Retention, and Delivery. By Joun 
Hovston. London: Stevens & Haynes. 1866. 


Mr. Hovwston, as we learn from the Preface, writes with the usual charitable 
desire to satisfy a want which is, or ought to be, felt by the legal and mercantile 
public, for a ‘* distinct compilation and digest of the leading decisions of English 


law upon the subject of Stoppage in Transitu.” There can be no doubt that 
this work of Mr. Houston’s meets this want in a thorough and satisfactory man- 
ner. It is intended for the edification and use of both lawyers and merchants, 
and it is so carefully executed, and the points of law are so clearly and amply 
expressed, and yet so simply withal, that it seems fully able to supply to the law- 
yer that accurate information of the fact and critical treatment of the principle 
which he looks for in a really useful text-book, and at the same time to enable a 
merchant to gain sufficient acquaintance with the law upon the subject, to render 
himself fully competent to deal with the ordinary emergencies of trade. 

We have, indeed, met with few works which so successfully surmount the diffi- 
culties in the way of this arduous undertaking as the one before us; for the lan- 
guage is well chosen, it is exhaustive of the law, and is systematized with great 
method. The subject, too, is one unusually suited to publication as a separate 
treatise, for its lines of demarcation and separation are as clearly defined, and the 
entire topic stands out by itself among the many cloudy theories and practices of 
business law, as distinctly as a fly in amber. 

Mr. Houston modestly disclaims originality, but his division and arrangement 
are masterly and complete. The book is divided into six chapters, and an intro- 
duction on the ‘ nature and history of the right ;” and each of these chapters is 
devoted to the consideration of the right from a different standpoint. In them, 
also, are skilfully arranged the leading cases with the principles under which they 
fall, stated with clearness and decision. The only criticism which we can fairly 


make upon this arrangement, is, that it sometimes narrowly escapes being too 
diffuse. 
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The only subject in the treatment of which he betrays indecision and 
feebleness is the question of the degree of insolvency in the vendee which 
will justify the vendor in exercising his right of stoppage. On page 35, he 
says that actual insolvency is requisite, but elsewhere he qualifies this statement 
very much, and thinks that such embarrassment as to render payment doubtful on 
the part of vendee, is quite sufficient. In this country, a man must be sufficiently 
insolvent to be unable to pay his debts, and not merely ‘‘ embarrassed,” and we 
think the majority of the English cases, notwithstanding Mr. Houston's hesitation, 
have decided that mere danger of failure to pay his debts on part of the vendee 
is not enough, and that the ‘* embarrassment, or failure, or insolvency ” must be evi- 
denced by some overt act; and Blackburn on Contract of Sale, page 130, fully 
substantiates this view. 

On the whole, we think Mr. Houston has been successful, though we think 
the use of his work among merchants will be limited; and will finish by quoting 
Judge Redfield’s parting advice to his readers in his work on Carriers, that the 
best thing which his non-professional reader can do in cases of difficulty, is to 
consult a professional man. 


A Treatise on Admiralty and Prize: together with some Suggestions for the 
Guide and Government of United States Naval Commanders in Maritime 
Wars. By Davin Roserts. New York: Published by Hurd & Houghton. 
1869. 


WE believe that this is the first attempt of Mr. Roberts as a law writer, and 
some allowance should, perhaps, be made for the want of that experience in the 
art of writing a law book which can only be acquired by practice. But when 
every allowance of this sort is made, we can only wonder that a lawyer should 
be found willing to risk his reputation by publishing such a book. 

A work on Admiralty should properly treat separately of the jurisdiction of 
the court of Admiralty, of the practice, and of the different subjects which 
come before such court. This distinction is utterly ignored by Mr. Roberts. 
For instance, the chapter on collision treats of the jurisdiction of the Admi- 
ralty over marine torts, the limitation of the liability of ship-owners, rules of 
navigation, and matters of pleading and practice. These are matters about 
which it is highly important for a lawyer, who has a collision case, to know; but 
they are all entirely distinct subjects, having but an incidental connection with 
-each other. If each chapter on any given subject should embrace every thing 
important for a lawyer to know on that subject, each chapter would make a 
volume of itself. The author has, indeed, not attempted to carry out such 
a plan, and the result is that the only reference we have been able to find to the 
important subject of the limitation of the liability of ship-owners is in the chapter 
on collision. 

Mr. Roberts has also discovered a new way of writing a law book, which is 
certainly ingenious, and which is admirably adapted to save the author the labor 
which writers of law books generally have to undergo. This plan is to give the 
general views of the writer covering several pages, and then to cite one or 
two hundred cases, as having more or less bearing on the one or two hundred 
points previously considered ;— an arrangement which is similar to that of the 
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man who wrote a book without punctuation, and then put the stops altogether at 
the end, that his readers might punctuate at their pleasure. 

We naturally expect, in a recent book on Admiralty, to find some discussion 
of the doctrihe of the case of Pratt vy. Reed, 19 How. 359. On turning to the 
list of cases, p. 397 is given as the only reference. On turning to this page, we 
find that the case is cited as an authority for a point, which in fact it did not 
decide. On p. 216, we accidentally discovered the case of Pratt v. Reed, cited 
under the name of The Sultana, as an authority for the extraordinary proposition 
that ‘* coal was not deemed necessaries, and so conferred no lien.” These are 
the only references to this case. Nor have we been able to find any reference to 
the question whether Admiralty has jurisdiction over a contract of affreightment 
where the voyage is between ports of the same state. 

On p. 78, the author seems to be laboring under the impression that there are 
no rules in this country, made by Congress, in regard to collision. As if doubt- 
ful on the point, he says, ‘* But vide Appendix G.” On turning to this we find 
the rules of 1864, but no reference to the Amendatory Act of 1866. The Ad- 
miralty rules, which went into effect in 1845, are given in the Appendix; but the 
author seems to be entirely ignorant that the twelfth rule was changed in 1859, 
the twenty-first in 1862, and that additional rules were made in 1850, in 1851, and 
in 1854. 


The Practice in Courts of Justice in England and the United States. By Con- 
way Ropinson. Volume V. As to the Grounds and Form of Defence in 
Personal Actions. Richmond: Woodhouse & Parham. Baltimore: Cushings 


& Bailey. Philadelphia: T. & J. W. Johnson & Co. 1868. pp. 1053. 


Tue first volume of this able and elaborate work, alike creditable to the profes- 
sion and its author, was published in 1854, and then grew out of a demand, made by 
the bar of the Southern States, for a new edition of a smaller and more local work 
published by Mr. Robinson in 1832 and 1835, both editions of which had 
been long exhausted. The first volume was devoted ‘‘to the place and time of 
a transaction or proceeding treating chiefly of the Conflict of Laws and the 
Statutes of Limitation.” 

The second volume appeared in 1855, treating of ‘‘the Subject-matter of 
Personal Actions, or the Right of Action.” 

In 1858 the third volume was published, treating of ‘‘ Personal Actions with 
respect to parties who may sue and be sued; the form of action, and the frame 
of the Pleadings.” 

This was followed two years later, in 1860, by the fourth volume, ‘As to 
Pleadings in Personal Actions ;” and this again, after a lapse of eight years, by 
the volume whose title we have given at length above. Another volume is now 
in preparation. 

The work will thus, when completed, comprise six volumes, averaging more 
than eight hundred closely printed pages each, and occupying in their preparation 
the leisure of no inconsiderable part of the author's active professional life. And 
we hazard nothing in saying that we do not know, within the scope of its subject- 
matter, a work more accurate and able, or one more useful to the lawyer in full 
and active practice. 

The title is unfortunate, in that it gives no adequate idea of the scope, extent, 
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or general character of these volumes. In the language of a most eminent 
English judge: ‘‘ We hardly do it justice in calling it a Practice merely. It i 
to a great extent a Nisi Prius Manual.” 

In the six volumes, under the title of ‘‘ Practice of Law in Courts of J 
in England and the United States,” Mr. Robinson treats, with great abilf 
accuracy, and conciseness, of the whole subject-matter of personal actions 
law, whether in contract or tort, and their remedies and defences; embracing a 
view of the whole law, by which the existence of rights and defences are ascer- 
tained. The word ‘ Practice,” in its general and technical acceptance, carries 
with it a much more limited idea, — that of a work treating merely of the details 
of forms of actions, and the courts and modes for their prosecution, but excluding 
all discussion of their causes and subject-matter. Hence its inadequacy as a 
title to these volumes. We suspect it is only a kind of paternal attachment to it, 
as the title of his earlier and local work, that has induced Mr. Robinson to retain 
it in this. 

We have no space to enter into an analysis or upon an elaborate criticism of 
this work or of its last volume. In the language of the writer we have already 
quoted, ‘‘ there is probably no book now in use by American lawyers so capable 
of affording aid in the commencement and prosecution of suits, and the discus- 
sions of issues of law before courts, as this book of Mr. Robinson’s. And this 
is just as true of it in one State of the Union as in another; for although there 
is not a uniformity of decision, or of statute law, or of forms of practice and 
remedy, in the different States, it is the peculiar excellence of this work, that it 
takes notice of and states with accuracy and-fulness the law of England and the 
law of each State of the Union on the subjects on which it treats; points out 
the diversity of decision or legislation, and puts the reader in possession of the 
past and present state of the law, and the modes of remedy throughout the United 
States.” 

We are inclined to believe that, if a practising lawyer could have in his 
general practice access to but a single work, this would be the best he could 
select. 

In the recent case of The City Discount Co. v. Berger, in the Exchequer Court, 
the following colloquy occurred : — 

Baron Bramwe.t. You will find, Mr. Powell, the law on this head well 
stated in the 5th volume of Mr. Conway Robinson’s Practice. 

Mr. Powett. But shall I find any thing there that will help me, my Lord ? 

Baron BramMwe i. No, it is too well done. 

That this work is well done, a mere cursory examination will assure any one. 
And such a work we should expect from the character of its author. He has 
been for years a leader at the Virginia bar, and is a thorough and eminent law- 
yer, with no ambition or inclination for other pursuits, if we except an occasional 
literary or historical production, into which his scholarly tastes have led him. 
He is not only a practitioner, but a jurist, and alike eminent as both; as this 
work, in which are embodied the results of the study, experience, and labor of 
so much of the twenty best years of his life as could be spared from active prac- 
tice, amply demonstrates. 

This book is not in so general use at the North as it ought to be, and will be, 
when its sterling merits are known and appreciated. At the South, it has long 
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been in general use, and is regarded as high authority by court and bar. We feel 
that we shall do the profession a favor by calling their attention to it. The Chief 
tice of one of the courts of England has recently said, ‘* It seems a most 
rehensive and valuable work upon the subjects which it embraces, likely to 
quite as useful in this country as in America,” — an opinion in which any one 
who has occasion to consult it will readily concur. 


The Jurisprudence of Medicine in its relations to the Law of Contracts, Torts, and 
Evidence, with a Supplement on the Liabilities of Vendors of Drugs. By 
Joun Orpronaux, LL.B., M.D. Philadelphia: T. & J. W. Johnson & Co, 
1869. 


Tus is a very different book from the ordinary Treatises on Medical Jurispru- 
dence: they are medical books for the use of lawyers ; this is a law-book for the 
use of doctors. The bulk of works on Medical Jurisprudence is devoted to a 
discussion of those facts and theories connected with medical art and science, con- 
cerning which testimony in courts of law is most frequently offered: such as the 
effects of poison, the signs of pregnancy, the symptoms of insanity. This present 
work states the general rules of law which govern in the professional relations 
of physicians to their patients, to each other, and to the community, and of the 
nature of the testimony of medical experts. We have never seen a book of the 
kind which we liked better; partly, perhaps, because the learned author remem- 
bers that he is a bachelor of laws as well as a doctor of medicine. Sometimes, in 
truth, he holds his medical brethren to an almost too severe legal liability. 

The matter of the book we can heartily praise ; we cannot say as much for the 
style. Where Dr. Ordronaux forgets himself in his interest for the subject he 
writes as well as need be, but as soon as he begins to think of his words, he be- 
comes cumbersome and pedantic, thus : — 

‘¢ The duties arising from consensual obligations are not exclusively private in 
their nature, and limited ez vi termini to the contracting parties alone, but postu- 
late to this fact are the exoteric duties,” &c. One is tempted to exclaim with 
Vittoria, in Webster’s White Devil: ‘Surely, this lawyer here hath swallowed 
some pothicaries’ bills.” It is a pity that such good sense should be clad in so 
ungraceful a garb. 


The Bankrupt Law of the United States, with the Rules and Forms in Bankruptcy 


and Notes of Decisions. By Freprrick C. Bricuriy, Esq., Philadelphia: 


Kay & Brother. 1869. 


Tuis is one of those manuals of which several have appeared since the passage 
of the Bankrupt Act, containing the text of the law with the cases which have 
been decided under it in the district courts collected in notes at the foot of the 
pages. Each new one surpasses its predecessors by containing more cases, and 
each runs the risk of being superseded by some later rival. Mr. Brightly brings 
a skill and a vast experience to the task of condensing the decided cases into the 
notes. We can speak with confidence as to his success, for we have recently had 
occasion to go over the same ground in preparing the Bankruptcy Digest for 
publication in the American Law Review last April. The work has unusual diffi- 
culties, for many of the decisions, especially the earlier ones, were hastily given 
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and are badly reported, but Mr. Brightly has been very happy in giving, con- 
cisely and accurately, the points decided. 

Mr. Brightly’s failing, and though it be a failing which leans to virtue’s side 
it is still a failing, is love of overmuch brevity ; especially in a manual which is 
intended to aid lawyers, whether they have the original authorities within 
reach or not, a fuller statement would have added to the value of the book. 
For instance, such a sentence as this: ‘‘ As to when the Court of Bankruptcy 
will enjoin proceedings in a State court, see Ex parte Reed, 6 Int. R. Ree. 21; 
Ex parte Jacoby, Ibid. 149 ; Ex parte Robinson, 2 Bank Reg. 108; Ex parte Camp- 
bell, 16 Am. L. R. 100,’ would not materially assist a lawyer who had not by 
him the Internal Revenue Record, the Bankruptcy Register, and the American 
Law Register. 

The typography and general ‘‘ get up” of the book are singularly pleasing. 


Notes on the General Statutes of Massachusetts. By Unter H. Crocker & 
GrorGE G. Crocker. Little, Brown & Company. 1869. 


Tue main design of this book is to give the statutes and decisions since the 
publication of the General Statutes which affect the law as laid down in that 
revision of the Laws of Massachusetts. How great assistance such a book, accu- 
rately done, would be to every lawyer in the Commonwealth need not be said. 
It would be in daily use and save an incalculable amount of time and waste of 
patience ; but such a book, inaccurately done, would be worse than useless. 

Fortunately, we have a guaranty in Mr. U. H. Crocker’s former book, ‘* Notes 
on Common Forms,” of the thoroughness with which he works. The Notes on 
Common Forms have been growing, and deservedly growing, in popularity since 
their publication, and we congratulate the profession in Massachusetts that a work 
which is of so great importance to them has fallen into competent hands. The 
Messrs. Crocker have also noted many of the decisions prior to the General 
Statutes which touch directly, or by analogy, on the earlier laws retained in the 
revision. This collection of earlier decisions does not profess to be full, but 
Mr. Crocker’s incompleteness is better than many people’s completeness. 


Common Bench Reporis. New Series. Cases argued and determined in the 
Court of Common Pleas, and in the Exchequer Chamber, in Michaelmas Term 
and Vacation, 1863, and Hilary Term, 1864. By Joun Scorr, Esq. Vol. 
XV. With References to Decisions in the American Courts. James Parsons, 
Esq., Editor. Philadelphia: T. & J. W. Johnson & Co. 1869. 


WE recall no reporter whose career is so long, nor who has been concerned in 
publishing so many volumes, as Mr. Scott; if, indeed, the John Scott, Esq., who 
has been so long occupied in giving to the world the arguments and determina- 
tions in the Common Pleas be one and the same individual. He began in 1831, 
near forty years ago, by editing, in conjunction with Mr. Moore, the four volumes 
of Moore and Scott, then came the eight volumes of Scott's Reports, next eight 
volumes of Scott’s New Reports; then, in company with Mr. Manning and Mr. 
Granger, he edited the nineteen volumes of the Common Bench Reports, and 
afterwards he brought out alone the twenty volumes of the New Series of the 
Common Bench, and when the series of the Law Reports was started he did not 
retire, but was enrolled among the regular reporters of the Council of Law 
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Reporting, has edited already three of the annual volumes of the Common Pleas 
Reports, and is at work, with unabated vigor, at the fourth. In all, he has taken 
part in the preparation of sixty-two volumes, though but a small part of that 
number are cited by his name. All of them have now been republished in 
America, except the sixteenth, seventeenth, and twentieth of the New Series of 
the Common Bench Reports, the fifteenth of that series is now before us. 

The cases it contains were decided five or six years ago, but as this is the first 
time that they appear in America, in a generally accessible shape, we notice some 
of the points decided. 

The plaintiff had, in a cause of collision in the Admiralty, obtained the whole 
proceeds of the sale of the defendant's vessel, but the amount so recovered was 
insufficient to cover the damage he had sustained. Held, that such recovery 
was no bar to a subsequent action at common law. Nelson v. Couch, p. 99. 
There is an American note to the case. 

It is no defence to an action for money paid at the request of the defendants, 
to plead that the money was paid in respect of losses on wagering contracts which 
the plaintiff had made as broker for the defendant with third persons. Rosewarne 
v. Billing, p. 316. 

A. deposited a dock-warrant for brandies with B., as a security for a loan, 
which was to be repaid on Jan. 29th, or, in default, the brandies were to be 
forfeited. On the 28th, B. agreed to sell the brandies to C., and on the 29th 
delivered to him the dock-warrant ; C. took actual possession on the 30th. The 
court agreed that, as A. had the whole of the 29th to redeem, the delivery of the 
dock-warrant to C. was a conversion; but on the measure of damages they dis- 
agreed. Erle, C. J., and Byles and Keating, JJ., held that A. ought to recover 
the actual damage he had sustained by the conversion, which, as there was no 
intention on A.’s part to redeem, was merely nominal, but |Williams, J., held, that 

the proper measure of damages was the value of the thing converted. Johnson v. 
' Stear, p. 330. An American note is appended to this case also. See Pigot 
v. Cubley, post, p. 701. 

The head-note to Blackman vy. Bainton, p. 432, is quaint. ‘* Twenty-five wit- 
nesses and a horse on one side, against ten witnesses on the other. Held, not 
such a preponderance of ‘ inconvenience’ as to induce the court to bring back the 
venue from the place where the cause of action (if any) arose.” 

A., B., and C. agreed that each should furnish £3000 worth of goods, to be 
shipped on a joint adventure, the profits to be divided according to the amount 
of their several shipments. Held, that this did not constitute a partnership. 
between the three, so as to make B. and C. responsible for goods bought by A. 
to furnish his quota of the cargo. Heap v. Dobson, p. 460. 

In 1851, the defendant forbade his wife to incur debts for clothing for herself 
and two daughters, telling her he would allow her 501. for that purpose, beside 
651. which was settled to her separate use. In 1860, the wife contracted a debt 
with the plaintiffs for clothing. The plaintiffs had no notice of the revocation of 
the wife’s authority. In an action against the husband to recover the price of the 
goods, the jury found that the articles were necessaries, that the wife’s authority 
was revoked in 1851, that if the 115/. had been regularly paid it would have been 
sufficient, but that it was not regularly paid, and that what was paid was insufli- 
cient. Held, by Erle, C. J., and Williams and Willies, JJ., that the plaintiffs 
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were not entitled to recover, but by Byles, J., that they were, on the ground that 
the plaintiffs had no knowledge of the arrangement between the husband and 
wife. Jolly v. Rees, p. 628. 

It is no answer to an action by a ship-owner against the charterer to recover 
freight, that, by the fault of the master and crew, the cargo was so damaged as, 
upon arrival, to be of less value than the freight, and that it was abandoned by 
the charterer to the ship-owner. The point is new in English jurisprudence. 
Dakin y. Oxley, p. 646. 

An agreement between A. and B., that B. may dig and carry away gravel 
from the land of A., need not be by deed. Smart v. Jones, p. 717. 

The ‘‘ additional case” at the end of the volume from the House of Lords, is 
a suit by the litigious Dr. Philpotts, Bishop of Exeter, against one Marshall, and 
turns on questions of Canon Law, and the right of presentation to a benefice. 


Reports of Cases argued and determined in the District Courts of the United States 
within the Second Circuit. By Rosert D. Benepicr. Vol. I., Nos. 4, 5, and 
6. New York: Baker, Voorhis & Co. 1869. 


THESE numbers contain cases decided by Judges Shipman and Blatchford, in 
July, August, September, October, and November, 1867, and complete the first 
volume of Benedict’s Reports. The first three numbers were noticed in the third 
volume of the Law Review, pp. 146, 354, 549. 

In the case of The Ship Patrick Henry, p. 292, British sovereigns were shipped 
at Melbourne, under a bill of lading, by which they were to be delivered in New 
York, on payment of £2 freight. On failure to deliver, it was held that the rule 
of damages was the market value of the sovereigns as merchandise in the currency 
of the country at the port af delivery, and that the Legal Tender Act had no 
application. It was also held that freight was to be reckoned in currency accord- 
ing to the laws of the United States, which fix the legal value of the pound 
sterling, in commercial transactions, at $4.44. 

In The Ship Adele, p. 309, several libels were filed by material-men, and the 
vessel was sold and the proceeds paid into court. One of the libels was filed by 
a person claiming a lien under a State statute. Held, that the court had no juris- 
diction to enforce the lien given by the State law. 

In Kennedy v. Dodge, p. 311, the owners of goods brought by a vessel from a 
foreign port had notice of the landing of their goods, and took part of them 
away. Before they took the rest, the. master of the vessel improperly loaded the 
_ pier with other goods in such a way that the pier broke down and the goods were 
damaged. Held, that although there had been a constructive delivery, the owners 
of the vessel were liable for the damage caused by the overloading of the wharf. 

In the matter of Seymour, p. 348, it was held that under the twenty-sixth sec- 
tion of the Bankruptcy Act, a bankrupt may, notwithstanding the pendency of 
proceedings in bankruptcy by or against him, be held under arrest in a civil 
action, if it is founded on a debt or claim from which his discharge in bankruptcy 
would not release him. 

In The Bark Merrimac, p. 490, a Chinaman having been sworn as a witness on 
the Bible in the ordinary way, objection was made on the ground that the oath 
was not binding on his conscience. Being examined on the point, he stated that 
he did not know the name of the book that he was sworn on, but that if he should 
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say any thing that was not true, the court would punish him, and after he was 


dead he should ‘‘ go down there,” making an emphatic gesture downward with ; 


his hand. Held, that his testimony was admissible. 

In The Bark J. G. Paint, p. 545, the court sustained an agreement to pay a 
steamboat $3000, as salvage compensation for towing a bark worth $8000, with 
a cargo of sugar, from Absecom Light, on the New Jersey shore, to New York. 
The time occupied in towing the vessel was twenty-seven hours. 

The steamer Saragossa was the subject of two suits for salvage, reported pp. 
551, 553. In the first, when on a voyage to Charleston, she broke her machinery, 
though her hull and masts remained sound, and was towed to Charleston, about 


sixty miles, by another steamer, the latter losing two or three hours, the Saragossa . 


saving three or four days. ‘The salving vessel with her cargo was worth $230,000, 
while the Saragossa and her cargo were worth $100,000. The court awarded $900 
salvage, $400 of which went to the owners. In the second suit the same vessel, 
while on a voyage to New York, broke her machinery, and was towed by a 
steamer, the Charles W. Lord, for about thirty-four hours, to Fortress Monroe, 
and thence to Norfolk, where the Charles W. Lord was obliged to go for coal. 
After their arrival at Fortress Monroe it stormed so heavily that the Charles W. 
Lord could not go to sea till the second day after, and was then somewhat injured 
by the severe weather, and had to return to Norfolk for coal. The court held 
that the fact that the Charles W. Lord was saved from exposure by going into 
Fortress Monroe could not be taken into account to diminish her compensa- 
tion, nor could the storms she afterwards incurred be taken into account to 
increase it. The Saragossa, with cargo and freight, was worth $100,000, the 
Charles W. Lord, with her cargo and freight, was worth $434,000, both carried 
passengers. $9000 was awarded as salvage, half going to the owners. 


Reports of Cases determined in the Supreme Court of the State of California, at 
the April and July Terms, 1868. J.E. Hae, Reporter. Volume 35. San 
Francisco: Sumner Whitney. 1869. 


Tuts volume has not reached us in time to be employed in the digest of Amer- 
ican cases for this number; we shall make use of it in January, but we note here 
some of the cases. 

An action was brought in a court, the judge of which was disqualified from 
hearing the case on account of relationship to one of the defendants. The defend- 
ants did not appear, and the clerk entered a default. Held, that the default was 


rightly entered, and judgment could be rendered thereon. People v. De Carrillo, — 


p. 37. 


Falkinburg v. Lucy, p. 52, is a case of trade-marks, which will afford the 
reader both amusement and instruction. 

A mortgage given in good faith to secure future advances is valid, though it does 
not state on its face that it is to secure such advances. Tully v. Harloe, p. 302. 

A tenant covenanted to keep the demised premises in repair, ‘‘ damages by 
the elements or acts of Providence” being excepted. Near the demised prem- 
ises was a natural reservoir sufficiently protected by an embankment; some 
strangers meddled with this embankment, and so injured it that it gave way, and 
the waters rushed over the demised premises. Held, that the damage thus caused 
was not within the exception. Polack v. Pioche, p. 416. 
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The California Statute of Limitations provides that civil actions shall be com- 
menced within certain periods ‘‘ after the cause of action shall have accrued.” 
It was held that the bar of the statute might both commence and continue to run 
against a claim, though there was no person legally competent to enforce the 
claim by suit. Tynan vy. Walker, p. 634. 

A law of mining claims has grown up in California very different in many of 
its doctrines from the rules affecting other real estate, but in some respects the 
courts insist on standing in the ancient ways. Thus in People v. Williams, p. 671, 
the indictment alleged that the defendant ‘‘ did unlawfully and feloniously take, 
steal, and carry away from the mining claim of A. fifty-two pounds of gold- 
bearing quartz rock, the personal property of said A.” After conviction, judg- 
ment was arrested on the ground that it did not sufficiently appear that the rock 
was not a part of the realty, and that if the rock was a part of the realty the act 
was a trespass and not a larceny. 


Reports of Cases at Law and in Chancery argued and determined in the Supreme 
Court of Illinois, By Norman L. Freeman. Vols. XLII. and XLII. 
Chicago: E. B. Myers. 1869. 


THESE two volumes, published in rapid succession, contain the cases decided 
by the Supreme Court of Illinois in the course of about a twelvemonth. 

The most important and interesting class of decisions are those relating to 
railroads; there are, in the two volumes, twenty-four cases in which a railroad is 
either plaintiff or defendant. In St. Louis, Alton, &c., R.R. Co. v. South, 43 Tl. 
176, it was held that a railroad company could discriminate in its fares between 
those passengers who purchased tickets and those who did not, provided it gave 
a reasonable opportunity for the purchase of tickets, and it was further held that 
such reasonable opportunity was given if the ticket office was kept open up to 
the time announced for the departure of a train, though not kept open up to the 
time of its actual departure. 

In Adams’s Express Co. v. Haynes, 42 Ill. 89, it was held, reaffirming the 
law as hitherto laid down in Illinois, that the mere delivery by a common carrier 
of a receipt for goods to the party sending the goods, does not conclude the 
sender as having given his assent to the conditions printed on the receipt. Toa 
like effect is a recent decision in Massachusetts. Perry v. Thompson, 98 Mass. 
249. 

In the same case of Adams's Express Co. v. Haynes, it was held that the exception 
to the general rule excluding the evidence of parties which permits the owner of 
a lost trunk to testify as to its contents, in a suit against a carrier, does not 
extend to the case of a consignor of goods, but is restricted in its application to 
luggage accompanying a person when travelling. 

In the case of Walters v. Smith, 23 Ill. 345, the Supreme Court of Illinois 
followed the leading case of Walton v. Shelley, 1T. R. 296, and held that an indors- 
er of a promissory note was not competent to impeach its validity. Walton v. 
Shelley is now overruled in England, and has not been followed in New York 
nor in several other States, and in Walters v. Witherell, 43 Tll. 388, a strenuous 
attempt was made to induce the Illinois court to review their decision on the 
ground that the question ‘had not received such fulness of consideration as to 
finally settle the rule.” But the court reaffirmed its earlier ruling. 
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There are several cases on the effect of certifying checks, a subject which hag 
recently called forth much discussion and a good deal of litigation. 

In Bickford v. First National Bank of Chicago, 42 Ill. 238, it was held that 
certifying a check by a bank makes the liability of the bank absolute, but in no 
way discharges the drawer: he remains liable to the holder after presentation to 
the bank and protest of non-payment, if sufficient notice thereof is given to him, 
A like decision is made in Rounds v. Smith, 42 Ill. 245, and also in Brown y, 
Leckie, 43 Ill. 497; in this last case, it was also held that a bank on whom a cer- 
tified check is drawn cannot set off the indebtedness of the holder against the 
check. 

The prisoner was indicted for the murder of A. Z., and the killing was alleged 
to have been by shooting with a gun charged with powder and shot; the prisoner 
was acquitted. He was afterwards indicted for murdering the same A. Z., and 
the killing was alleged to have been by striking on the head witha gun. Held, 
on a plea of autrefois acquit, that the former acquittal was no bar to the second 
indictment. Guedel vy. The People, 43 Ill. 226. 

The very large number of cases involving tax titles betokens an amount of 
litigation on this subject which is surprising, and would seem to indicate a very 
defective system. 

We have before spoken of the character of the Illinois Reports, we still think 
that the head-notes are constructed upon a radically wrong principle, but we have 
so often said our say on this head that we spare ourselves and our readers its 
repetition. 

These volumes show an agreeable lack of dissent, which would seem to indicate 
a more harmohious bench than Illinois has always been blessed with. 


Reports of Cases in Law and Equity, determined in the Supreme Court of the State 
of Iowa. By Epwarp H. Strives. Vol. III., being Vol. XXIV. of the series. 
Ottumwa: Published by the Reporter. 1869. 

We have here the cases decided at the December Term, 1867, and June Term, 
1868. We note a few of the more generally interesting. 

In Morrison v. Marquardt, p. 35, the question arose as to implied easements of 
light and air. It was admitted that the general doctrine, as established in Eng- 
land, is that if a man owning two lots, on one of which is a house having windows 
looking over the other lot, which is vacant, sells the house lot, he cannot build on 
the other lot so as to shut off the light and air from the house. The court were 
able, from the special circumstances of the case, to take the case at bar out of this 
general rule, but they expressed a strong opinion that the rule itself had no exist- 
ence in the jurisprudence of the State. 

In very many of the States it has been decided that no easement of light and 
air can be acquired by prescription, but we know of no direct adjudication by the 
court of final appeal in any State, that such easements may not be created by 
implication. 

A question of considerable practical importance is decided in Smith v. McLean, 
p. 322. A. mortgaged property (cattle and wagons) in Kansas to B. by a mort- 
gage duly executed and recorded as required by the laws of that State. A. took 
the property into Missouri and sold it to C., who brought it into Towa. Held, that 
B. the mortgagee could maintain replevin against C. the purchaser. 
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In McA fferty v. Hale, p. 355, it is held that where a written instrument is void 
for want of a stamp, the original contract remains unaffected thereby, and may be 
proved by oral testimony if not within the Statute of Frauds. This goes a good 
way in abating the rigor of the Stamp Act; the Supreme Court of Iowa has 
hitherto been rather stringent in enforcing its provisions. 

P., a farmer, insured against fire property described in the policy as follows : 
“« Dwelling-house, $400; grain in stack or crib, $600; seven horses, $750; cattle, 
$275. Situated section 22, town 99, R. 7 west.” The policy by its terms was to 
become void ‘‘ if the risk be increased by the erection of adjacent buildings, or by 
any other means without the assent of the company.” P., while hauling his grain 
to market, stopped for the night at an inn and put his horses in the inn stable, 
where they were more exposed to risk than on his farm. The stable was burned, 
and with it one of the horses. The company had given no assent to the removal 
of the property from ‘‘ section 22.” Held, that they were nevertheless liable, and 
that the risk assumed by them was not limited to the use of the horses on ‘‘ section 
22,” but extended to the usual and ordinary use of them, whether on the farm or 
temporarily absent therefrom. Peterson v. Miss. Valley Ins. Co., p 494. 


Reports of Cases argued and determined in the Court of Appeals of Maryland. 
By J. Suaarr Stockett, State Reporter. Vol. XXVIII. Containing Cases 
in October Term, 1867, and April Term, 1868. Baltimore: John Murphy & 
Company. 1869. 


THERE are about fifty cases in this volume, many on points ¢ practice ; but 
we note here some of those of more general interest. 

A husband executed a bill of sale to secure to his wife the repayment of a sum 
of money, part of her separate estate, which he had previously received with her 
acquiescence, and which he had not at the time of such receipt promised to repay. 
Held, that the bill of sale was void as against prior creditors. Kuhn v. Stans- 
field, p. 210. 

In State v. Warren, p. 338, the court held that a bequest to an unincorporated 
religious society is void. This is in accordance with Dashiell v. Attorney General, 
5H. & J. 392; s.c. 6 H. & J. 1, which decided that Statute 43 Eliz., concerning 
charitable uses, was not in force in Maryland, and that, independent of that stat- 
ute, a court of equity had no power to sustain a charitable devise which would be 
void at law. In most of the States, such devises and bequests have been sustained 
either on the ground that the 43d of Elizabeth was still in force, as in Burbank v. 
* Whitney, 24 Pick. 146, or on the ground that even without the Statute a court 
of chancery would sustain such gifts as in Witman vy. Lex, 17S. & R. 88. The 
only States in which distinct determinations against the power of chancery to sup- 
port charitable gifts have been made would seem to be the three adjacent States 
of Maryland, Virginia, and North Carolina. Perhaps New York should be 
added. See Bascom vy. Albertson, 34 N.Y. 584, though the decisions in that State 
have been so conflicting as to leave the matter in some doubt. 

In Greenwood vy. Greenwood, p. 369, a father was allowed to maintain an action 
for the seduction of his minor daughter, though she had lived in the defendant's 
house for two years, and had received wages there for her own use. This is relax- 


ing the doctrine of the common law very far. It may be a great absurdity to 
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found the action for seduction on loss of service, but to say that there is a loss of 
service in such a case as this seems a still greater absurdity. 

In Schajferman y. O’ Brien, pp. 565, 574, the court say that ‘* We are not aware 
of any case in the judicial history of this State, where the provisions of the statute 
of Henry VIII. [against champerty] have been enforced — without meaning to 
assert that there might not be such exceptionable conduct, savoring of champerty 
and maintenance, as to be punishable, yet there can be no doubt that this statute 
is, in a great measure, now obsolete.” 

The arguments in these cases are often reported with a fulness greatly dispro- 
portionate to their value. 


Reports of Cases argued and determined in the Supreme Judicial Court of Massa- 
chusetts. Apert G. Browne, Jr., Reporter. Vol. I., being Massachusetts 
Reports, Vol. XCVIII. Boston: H. O. Houghton & Company. 1869. 


THERE are no great cases in this volame, but we have seldom seen a book of 
reports where so many interesting practical questions have come up for decision. 
We have drawn liberally from it for our Digest, and will here only notice a few 
of the decisions on points where there has been a conflict of authority. 

In Cook v. Charlestown, p. 80, the court carried out the principle of Kingsbury 
v. Dedham, 13 All. 186, and Cook v. Charlestown, ib. 190, and held that if a horse 
becomes frightened at an object in the highway which is an obstruction and defect 
therein, and with which, but for his fright, he would have come in contact, and 
by reason of such fright, without coming in contact with it, he runs away and over- 
turns the carriage at a place where there is no defect, the town is not liable for 
injury to the driver, under a statute making towns liable for injuries caused by 
defects in public ways. The courts of Vermont, Connecticut, and New Hampshire 
have held to the contrary, and have decided under similar statutes that objects 
frightful to horses are ‘‘ obstructions” or ‘ insufliciences.” See Morse v. Rich- 
mond (Vt. Sup. Ct.), 8 Am. Law Reg. (N.s.) 81; Dimock vy. Suffield, 30 Conn. 
129; Chamberlain v. Enfield, 43 N.H. 356; Bartlett vy. Hooksett, 3 Am. Law 
Rev. 385. The case last cited, in which the frightful object was a pigsty 
occupied by five swine, and the declaration in which alleged that the horse was 
frightened by the swine’s “starting and running about,” ‘‘ and by certain loud 
noises which the said swine then and there uttered,” has the support of Judge 
Redfield’s emphatic approval ; he declares that it affords him great support as he 
travels down the Western declivity of life. 8 Am. Law Reg. (N.s) 94. 

In Tucker Manufacturing Co. v. Fairbanks, p. 101, it was held that on a bill | 
drawn on the P. Insurance Company and signed ‘‘ F. & Co., Agts. P. Ins. Co.,” 
F. & Co. were liable personally as drawers. The case of Ballou v. Talbot, 16 
Mass. 461, in which a note signed by ‘J. T., agent for D. P.,” was held not 
binding on J. T., was cited for the defendants, but the court distinguished it by 
the use of the word ‘ for.” 

In Wilcox v. Wilcox, 13 All. 252, the court, adopting what may be called the 
American rule, held, that if on the death of a partner there remained, after wind- 
ing up the partnership concerns, real estate of the partnership in which the legal 
title of the deceased partner corresponded to his share in the partnership, such 
real estate would not be considered in equity as converted into personalty, and 
that the deceased partner’s share would go to his heirs and not to his next of kin. 
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In Shearer v. Shearer, 98 Mass. 107, the same rule is extended to the case where 
the legal title does not correspond to the interest in the partnership. It seems 
pretty obvious that there can be no distinction between these two cases, nor is it 
easy to answer the argument against the change from realty to personalty founded 
on the general doctrines of equitable conversion; yet it seems to us that there are 
considerations in favor of holding, with the English courts, that partnership real 
estate is converted out and out, which were not sufficiently adverted to by the 
court. By these two cases it would appear to lie very much in the power of the 
surviving partner whether the share of his deceased copartner shall go to that 
partner’s heirs or to his next of kin; and in fact, in the case of Shearer v. Shearer, 
the surviving partner actually used the personal assets in paying off encumbrances 
on the real estate of the partnership. Would he have been justified in selling 
partnership real estate to pay off mortgages on ships? or is this a power which he 
can exercise only in favor of the heir and not of the administrator ? 

In Harvey v. Varney, p. 118, the court held that a contract, whether executed or 
executory, for the conveyance of either real or personal property to defraud the 
grantor’s creditors is good between the parties, though the grantee shared in the 
fraudulent intent. This is contrary to Nellis v. Clark, 20 Wend. 24. No part of 
the law is in a more chaotic condition than those cases which involve the applica- 
tion of the maxim, Ex turpi causa non oritur actio. 

A promise to accept a bill of exchange, contained in a letter from the drawee 
to the drawer, written after the bill has been negotiated, will not enable the holder 
to sue the drawee as acceptor. Exchange Bank of St. Louis vy. Rice, p. 288. 
The English cases are the other way. 

An oral promise to pay the debt of another is within the Statute of Frauds if 
the original debtor remains liable and no consideration moves from the creditor 
to the new promisor; although there is a valuable consideration moving from the 
original debtor to the new promisor. Furbish v. Goodnow, p. 296. There is a 
great conflict of authority on this point, as the reader may see by consulting the 
notes to Birkmyr v. Darnell, 1 Sm. Lead. Cas. *371. 

There are many more cases of interest in the volume, but we have left ourselves 
no room to notice them. 


Reports of Cases argued and determined in the Supreme Court of the State of Wis- 
consin. With Tables of the Cases and Principal Matters. By O. M. Conover, 
Official Reporter. Vol. XXII. Containing all the Cases decided before 
August, 1868, and not previously reported. Chicago: Callaghan & Cock- 
croft. 1869. 

WE shall examine this volume, with care, for the Digest in the next number of 
the Law Review. In the mean time we insert here some of the more noteworthy 
cases. 

The first case in the volume is Peterson v. Johnson. A garnishee gave his 
note to the defendant in the garnishee suit, for the whole claim of the defendant 
against him, with an oral agreement that if judgment should be recovered against 
him as garnishee, the amount of the judgment should be deducted from the note. 
Such judgment was afterwards rendered against him and was paid by him. Held, 
that these facts might be shown, by parol evidence, in an action on the note to 
prove a partial failure of consideration. 
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In Sayles v. Davis, p. 225, it is held that Congress has no constitutional power, 
without the assent of a State, to impose a stamp duty on tax deeds executed 
under the laws of the State, such deeds being necessary instruments in raising 
the revenue of the State; and in Jones v. Davis, p. 421, it was held, that if a 
stamp is essential to the validity of a deed, an averment that the deed was made 
imports that it was stamped. 

On the question of damages on breach of the covenant of seisin, as to which 
there has been such a conflict of decision, the Supreme Court of Wisconsin hold 
in Mecklem v. Blake, p. 495, that if there has been no eviction, or other actual 
injury, the grantee can recover only nominal damages for the breach. 

An oral agreement for a right to draw logs over the defendant’s land, for a 
period less than a year, for a money consideration (the agreement not being an 
incident to a valid grant), is a mere revocable license. Duinneenv. Rich, p. 550. 
The consideration money had not been paid in this case, but the court say that 
its receipt would not have estopped the licensor from revoking the license, 
Whether if the licensee had expended money on the faith of the license, the 
license could have been revoked, guerre. 

In Potter v. Chicago & N. W. R.R.Co., p. 615, the court take a course which we 
do not remember to have seen adopted elsewhere. In setting aside a verdict for 
damages as excessive and ordering a new trial, they intimate the maximum 
amount that they will allow to stand. 

This volume contains more than the ordinary proportion of useful cases, and 
the style of reporting shows the most gratifying improvement. 


Report of the Trial of Samuel M. Andrews, indicted for the murder of Cornelius 
Holmes, before the Supreme Judicial Court of Massachusetts, Dec. 11, 1868. 
Including the Rulings of the Court upon many questions of law, and a full 
statement of authorities upon the subject of Transitory Insanity. By CHartes 
G. Davis, of Counsel for the Prisoner. New York: Hurd & Houghton. 
1869. 


Tus trial, for the combined reasons that the prisoner was a deacon in an 
Orthodox church, and that the evidence was particularly nasty, was a popular 
favorite, but the most important legal, or rather medico-legal, matter in this 
report of the case (which is very handsomely got up) attaches to the conflict 
between the medical experts on the possibility of transitory insanity. The jury 
negatived the theory of insanity by bringing the prisoner in guilty of manslaughter. 
The jury were right in not finding him guilty of murder, at the same time the - 
court were right in inflicting upon him the heaviest sentence which the statute 
allows for the crime of manslaughter. Accepting his story as true, the prisoner 
acted under grievous provocation, but he was greatly to blame for continuing to 
consort with one from whom he knew such provocation was to be expected, 


The Three Powers of Government. The Origin of the United States; and the 
Status of the Southern States, on the Suppression of the Rebellion. The 
Three Dangers of the Republic. By Jor: Parker. 


WE cannot recommend these lectures as agreeable reading, but they are 
salutary and instructive. The Kentucky judge who spoke of Judge Parker as a 
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New England Transcendentalist, would not, we are bound, repeat that phrase 
after reading them. 

With some of the learned author’s theories we agree, yet it is not what he 
says, but the way in which he says it, that is most striking. He is like a voice 
from a past generation, though he does not, like many old men, moan over the 
“good old times ;” he is too filled with the evil of the present days to think 
of the blessings of the past. For intense concentrated bitterness and hate, we 
should find it hard, indeed, to match these gloomy lectures. 


The National Currency Act, with Amendments, and the Laws relating to Taxation 
of National Banks and Schedule of Stamp Duties, 1864-1869. Edited by G. 
C. Wittiams. Washington: Government Printing Office. 1869. pp. 70. 
TuHE value of this compilation lies in the very convenient and elaborate index 

with which it concludes. 


Representative Government: its Evils and their Reform. A Lecture delivered, 
Feb. 27, 1869, at the Invitation and under the Auspices of the Trustees of the 
Cooper Union, by Smmon Sterne. Published by Request, for Private Circu- 
lation. 1869. 

Wuetue_r the formation of representative bodies on the plan of giving to each 
political or other party a number of the members proportionate to the size of that 
party in the community would be such a panacea for all our national sins and sor- 
rows as some believe, we will not say ; but that it would be, if practicable, a long 
step in the direction of right government, few who have thought on the subject 
will be disposed to deny. The great question is not whether it should be done, 
but how to do it. Mr. Hare deserves great credit for what he has accomplished 
in the matter; but we are bound to say, after careful study of his system, that it 
is in some of its details far from theoretically perfect, and that it would be very 
complicated in practice ; besides, he has enveloped it in a cloud of rather feeble 
talk, which makes it appear much less deserving of respect than it really is. Mr. 
Sterne’s plan is simpler: he proposes that each candidate who receives a certain 
number of votes should go to the legislature, and have a vote there proportionate 
to the number of votes he has received. It would work a revolution in the char- 
acter of our legislative assemblies ; but in some of the Continental diets the mem- 
bers cast votes of different weight, and through proxies the system has long been 
used with success at corporation meetings. The plan is attractive, and deserves 
careful thought. Whether it should be found finally feasible or not, it is matter 
- of gratulation to find the number every day increasing of those who are studying 
the problems of government and writing of them in a disinterested and philosophic 
spirit. The principal need on this subject is of a treatise which, taking for granted 
that personal representation is desirable, shall show, not in a general way, but 
down to the minutest details, how it could be carried into effect. 


Address of Hon. Samuel F. Miller, of the Supreme Court of the United States, 
to the Graduates of the Law Department of Iowa University. June, 1869. 
Keokuk, Iowa. 

Tus excellent discourse, to be commended alike for the presence of unusual 


sense and the absence of customary nonsense, is worthy the vigorous intellect of 
the writer. 
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The Quarterly Journal of Psychological Medicine and Medical Jurisprudence, 
Edited by Witt1am A. Hammonp, M.D. July, 1869. New York: D. Apple- 
ton & Company. 


In the Chronicle of this journal is a section set apart for Medical Jurisprudence ; 
in this number it is mostly devoted to questions connected with insanity. There 
is, besides, a short article from the Lancet on the Diagnosis of Hanging, 
another on a ‘* Medico-Legal Case of Injury to the Nervous System,” and a 
third from the Law Times on a case of Mistaken Identity. The first article 
in the number, on the Rochester Knockings, will be found interesting, even by 
the non-professional reader. 


The Law Magazine and Law Review: or Quarterly Journal of Jurisprudence. 
For August, 1869. 


Tue articles in this number are: I. Representations of Intention and Honorary 
Engagements. II. The Scotch Bar two centuries ago. III. The Claim to the 
Earldom of Wiltes. IV. Sketch of Lord Cottenham as a Judge. V. The His- 
torical Manuscripts Commission. VI. Todd’s Parliamentary Government in 
England. VII. The Codes of New York. VIII. Law of Bastardy in Scotland. 
There are also Notices of New Books, &. The first-named article is the one 
which possesses the most interest for readers in this country. It is an elaborate 
discussion of a very important class of cases. 


The Boston Medical and Surgical Journal. 


Tue number for July 29, 1869, contains a good article on Medical Evidence, 
by Alexander Young, Esq., of the Suffolk Bar. 


The Western Jurist for June, 1869, contains an article on the Law Department 
of Michigan University, and several recent decisions of value with notes. 


The American Law Register, for June, July, and August, 1869, besides the usual 
collection of decisions, contains a brief notice of our Patent System, and articles 
on the Law of Contribution, and on Eloquence in England and America. 


Bench and Bar. July, 1869. Chicago. 


WE have received the second number of this new legal periodical ; we are not 
quite sure whether it is published monthly or quarterly, though we think the for- 
mer. It is furnished gratis to all the members of the profession who apply for’ 
it. The number before us contains articles on the Liability of Telegraph Com- 
panies, on the Legal Status of the Southern States, and on S. S. Prentiss. 
There is, beside, a Digest of American Decisions and Book Reviews and a Sum- 
mary. 


The American Law Times. For June, July, and August, 1869. 
The Internal Revenue Record and Customs Journal. 


The Bankrupt Register. New York. 
The Legal Intelligencer. Philadelphia. 
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The Legal Gazette. Philadelphia. 


Tus is a new law paper, published weekly, in form and appearance like the 
“Legal Intelligencer.” 


The Pittsburgh Legal Journal. 

The Chicago Legal News. 

The Daily Law Transcript. Baltimore. 
The New York Daily Transcript. 

The Canada Law Journal. Toronto. 


The Lower Canada Jurist. Collection de Décisions du Bas-Canada. June. 
Montreal. 


The Law Times. London. 
The Solicitor’s Journal and Reporter. London. 
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Alabama Reports. Vol. 41. 8vo. sheep, $6. Montgomery. 
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and accompany Story’s Treatise on Equity Pleadings. 8vo, sheep, $7.50. Little, 
Brown, & Co., Boston. 
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Kerr’s Law and Practice as to Receivers in Chancery. 8vo, cloth, 9s. London. 

Maryland Reports. (Stockett.) Vol. 28. 8vo, sheep, $5.50. John Murphy & Co. 
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Massachusetts Reports. (Brown.) Vol. 98. 8vo, sheep, $5.60. Hurd & Houghton, 
New York. 

Minnesota Reports. (Spencer.) Vol. 18. 8vo, sheep, $5. Combs & Whitney, St. 
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Morris’ (P. P.) Practical Treatise on the Law of Replevin in the United States, with 
Forms. 8vo, sheep, $5.00. Kay & Brother, Philadelphia. 

New Jersey Chancery Reports. (C. E. Geeen.) Vol. 4. 8vo, sheep, $5. Hough & 
Gillespie, Trenton. 
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New York Reports. (Keyes.) Vol.41. 8vo,sheep, $5. W.C. Little & Co., Albany. 

Oregon Reports. (Wilson.) Vol. 2. 8vo, sheep, $10.00. Banks & Brothers, New 
York. 

Ordronaux (Dr. John). The Jurisprudence of Medicine in its relations to the Law of 
Contracts, Torts, and Evidence, with a Supplement on the Liabilities of Vendors 
of Drugs. 8vo, sheep, $4.00. T. & J. W. Johnson & Co., Philadelphia. 

Pennsylvania State Reports. (Smith.) Vol. 57. 8vo, sheep, $5.00. Kay & Brother, 
Philadelphia. 

Redfield on the Law of Railways. Fourth edition. 2 vols., 8vo, sheep, $15.00. 
Little, Brown, & Co., Boston. 

Redfield’s Law of Carriers of Goods and Passengers. 8vo, sheep, $6.50. H. O. 
Houghton & Co., Cambridge. 

Sedgwick on the Measure of Damages. Fifth edition. $8.50. Baker, Voorhis, & 
Co., New York. 

Shearman and Redfield on Negligence. 8vo, sheep, $7.50. Baker, Voorhis, & Co., 
New York. 
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Statutes at Large of the United States of America passed at the First Session of the 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Weaver's Casr.— We give in full the opinion of the Attorney General in 
this case, taken from the Law Times Departments Reports for 1869, p. 83. It 
sustains the legality of the Reconstruction Acts on what we have long been per- 
suaded is the only consistent hypothesis; whether it is a correct hypothesis is 
another and a very different thing. On that we give no opinion, but only present 
this opinion it as an intelligible and intelligent argument in support of one side of a 
grave constitutional question on which there has been talked no end of nonsense. 


Sir, — Your letter of March 24, 1869, submitting for my opinion as to the proper 
action to be had in the premises the case of Weaver, a citizen of Texas, who was tried 
before a military commission appointed by the commanding general of the Fifth Mili- 
tary District, under authority of sect. 3, Act of March 2, 1867, to provide for the more 
efficient government of the rebel States, and found guilty of murder, and sentenced 
to be hanged (the record having been forwarded for the action of the President, as 
required by sect. 4 of said Act, and returned by him to your department upon the Ist 
of February last without any action upon the same), was received on the 26th of 
March last. The grave importance of the questions involved required such careful 
and deliberate consideration that, under the pressure of other official duties, I have not 
been able until this time to give it sufficient attention. Having now carefully exam- 
ined it, I proceed to state the conclusion to which I have arrived. From the papers 
accompanying your letter, it appears that Weaver, a citizen of Bastrop County, in 
Texas, was indicted for murder in that County. By request of J. J. Thornton, dis- 
trict judge of the Second District in Texas, made to General Reynolds, the com- 
mander of the Fifth Military District, accompanied by a statement that a trial could 
not properly be had in the State courts, and asking that he may be tried by the mili- 
tary authorities, a military commission was organized at Austin, Texas, before which, 
on the 17th of September, 1868, and the days following, Weaver was arraigned and 
tried. He was defended by counsel, was found guilty and sentenced to be hanged, 
and the question on which you desire my opinion seems to be this: Whether the 
general commanding the Fifth Military District had authority to take a man from 
the civil power and try him by military law; or, in other words, whether a military 
commission in Texas, in September, 1868, had jurisdiction over a citizen not in naval 
or military service, charged with the murder of another citizen, and under indictment 
and arrest in the State courts therefor. From the letter of Judge Thornton to Gen- 
eral Reynolds, above referred to, which is made a part of the record in this case, it 
appears that Weaver was under indictment in the District Court for the Second 
Judicial District of Texas for murder, and that the civil courts were so badly situated 
and managed, that if left with them no trial could probably be had. Exceptions to the 
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jurisdiction of the commission were filed by Weaver, who objected, Ist, that he was. 
entitled to a trial by jury ; 2d, that the Constitution of the United States provides 
that no person shall be twice put in jeopardy of life or limb for the same offence ; that 
the offence with which he was charged belonged entirely to the civil courts of the 
State of Texas, and that he would be unable to plead the finding of the commission 
in bar in the District Court in Bastrop County ; 3d, that before the date of the order 
convening the commission, he was under indictment in the civil court, and was under 
arrest to await trial therein, and that the said indictment for the same offence was still 
pending against him; 4th, because the District Court of Bastrop County was fully 
organized, and prepared to pass upon all cases brought before it; 5th, because the 
said Weaver was a citizen, not connected with the army of the United States, and 
the deceased was also a citizen. These exceptions were overruled by the commis- 
sion. The statute of March 2, 1867, entitled “An act to provide for the more 
efficient government of the rebel States,” declares in its preamble that no legal State 
governments adequate for the protection of life and property then existed in the rebel 
States therein enumerated, and included among them the State of Texas; and that 
it was necessary that peace and good order should be enforced in said States, until 
loyal and republican State governments could be legally established. It was there- 
fore enacted that the said rebel States should be divided into military districts, and 
made subject to the military authority of the United States, as thereinafter presented ; 
that it should be the duty of the President to assign to the command of each of said 
districts an officer of the army ; to detail a sufficient military force to enable such 
officer to perform his duties and enforce his authority in the district to which he was 
assigned. The 3d and 4th sections of said Act are as follows: [The Attorney Gen- 
eral here sets forth the 3d and 4th sections in extenso.] 

As the State of Texas had not in September, 1868, and has not since adopted a 
constitution in conformity with the provisions of the act, and has not become entitled 
to representation in the Congress of the United States, the act was operative in Texas 
at the time the military commission was organized for the trial of Weaver, and the 
commanding general exercised the discretion intrusted to him by the 3d section by 
deciding that it was necessary for the trial of an offender to organize a military com- 
mission for that purpose. If, therefore, this statute of March 2, 1867, is a constitu- 
tional and valid statute, it then appears that the jurisdiction of the military commission 
was complete, and there is no legal obstacle to the execution of its sentence. It is 
obvious, in the first place, that under the Constitution, Congress has no right to sub- 

» ject any citizen of a State to trial or punishment by military power in time of peace. 
But the power to declare war is, by the Constitution, expressly in Congress. It has 
also power to suppress insurrection, and to make all laws necessary and proper for 
carrying into execution all the powers vested by the Constitution in the Government 
of the United States, or any department or office thereof. The power to declare war 

* undoubtedly includes not only the power to commence a war, but to recognize its 
existence when commenced by others ; to declare that there is a war, and thereupon 
to make provision for waging war ; to determine, so far as the nation can assert and 
force its will, how long the war shall continue, and when peace is restored. The 
Constitution has made no provision in terms for a rebellion of that magnitude which 
has occurred, involving the destruction of all the legitimate and constitutional govern- 
ment in whole States of the Union, and involving a war between those States and the 
National Government. But the Constitution is a frame of government, and clearly 
implies the endowment of that Government with all powers necessary to maintain its 
own existence, and the vindication of its authority within the scope of its appropriate 
functions. When war was waged upon the United States by States of the Union, as 
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organized communities, Congress could and must recognize the existence of that war, 
and apply itself by the means.belonging to war to the vindication of the national 
authority, the preservation of the national territory, and the restoration of a repub- 
lican government under the national Constitution in each of the rebellious States, as 
was said by the Supreme Court in The Prize Cases 2 Black, 635, 673. It is a proposi- 
tion never doubted that the belligerent party, who claims to be sovereign, may exer- 
cise both belligerent and sovereign rights. The territory possessed by the rebels 
might lawfully and constitutionally be treated by the United States as enemies’ terri- 
tory, in the language of the court in the same case, and persons residing within this 
territory, whose property may be used to increase the revenues of the hostile power, 
are in this contest liable to be treated as enemies, though not foreigners. They have 
cast their allegiance and made war on their government, and are none the less 
enemies because they are traitors. Where all lawful governments have been extin 
guished by the rebellion on the theatre of active military operation, where war yeally 
prevailed, there is a necessity to furnish a substitute for the civil authority thus over- 
thrown to preserve the safety of the army and society ; and as no power is left but the 
military, it is allowed to govern by martial rule until the laws can have their free 
course. The right to govern by military law under such circumstances was fully 
conceded in the opinion of the Supreme Court of the United States in Ex parte Milli- 
gan, 4 Wall. 2,127. The test is there suggested that the right to govern by military 
power depends upon the fact that the courts are actually closed, and that it is impos- 
sible to administer criminal justice according to law. But while the war continues, 
although military power may be the only government in territory held by force of 
* arms, the military commander may make use of such local tribunals as he may find 
it convenient to employ in subjection to his paramount authority. It then remains to 
consider, Ist, whether the State of Texas has been, during the Rebellion, so deprived 
of all constitutional and lawful government as a State, and so in armed hostility to 
the Government of the United States, as to be subject to military law when the pos- 
session of her territory was regained by the military of the United States; and, 2d, 
whether the right to hold and govern the State by military power is terminated. To 
the first question there can be but one answer. In the language of Chief Justice 
Chase, in Texas v. White (2 L. T. Cts. Rep. 79;) [8 Am. Law Rev. 765], decided at 
the present term of the Supreme Court, “ No one has been bold enough to contend 
that while Texas was controlled by a government hostile to the United States, and 
in affiliation with a hostile confederation, waging war upon the United States, sen- 
ators chosen by her legislature, or representatives elected by her citizens were entitled 
to seats in Congress; or that any suit instituted in her name could be entertained in this 
court. All admit that, during this condition of civil war, the rights of the State asa 
member, and of her people as citizens of the Union, were suspended. The govern- 
ment and citizens of the State, refusing to recognize their constitutional obligations, 
assumed the character of enemies, and incurred the consequence of rebellion.” ‘ 

The second question is one of more importance and difficulty. Having suppressed 
the Rebellion so far as it was maintained by an armed force, it became the duty of 
Congress to re-establish the broken relations of the State with the Union; and the 
same authority which recognized the existence of the war is, in my judgment, the only 
authority having the constitutional right to determine when, for all purposes, the war 
has ceased. The rights of war do not necessarily terminate with the cessation of 
actual hostilities. I can have no doubt that it is competent for the nation to retain the 
territory and the people which have once assumed a hostile and belligerent character 
within the grasp of war until the act of restoring the relations of peace can be accom- 
plished, and that it is for Congress, the department of the National Government to 
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which the power to declare war is intrusted by the Constitution, to determine when 
the war has so far ended, that this work can be safely and successfully completed. 
The Act of March 2, 1867, is, in my opinion, a legislative declaration that in Texas 
the war which sprang from the Rebellion is not, to all intents and purposes ended, and 
that it shall be held to continue until, in conformity with the legislative will, a State 
government, republican in form, and subordinate to the Constitution and laws of the 
United States, for which the act makes provision, shall have been re-established. It 
is true that in several acts of Congress the suppression of the Rebellion and the end of 
the war have, in express terms, or by implication, been recognized ; but it will be 
found, on examination, that these phrases have been used in regard to special sub- 
jects, which does not seem to me inconsistent with the proposition that for some pur- 
poses the rights of war are not ended, while, in respect to captured and abandoned 
property, a limitation of the right to commence suits in the Court of Claims, dating 
from the end of the Rebellion, has been fixed by statute ; and for the purpose of 
settling the question of the pay of officers in the volunteer army, the date of the 
President’s proclamation, declaring the insurrection at an end, has been adopted to 
interpret the precise “close of the war.’ It does not seem to be inconsistent with 
either of these enactments that Congress should declare that the States, whose civil 
governments have been destroyed, should continue under military authority until 
such governments could be restored. Every act of Congress, too, is presumed to be 
constitutional unless the contrary plainly appears. It is also presumed that Congress 
will provide for the restoration, through constitutional governments, of the rebellious 
States, as speedily as in its judgment public safety will allow; but until civil author- 
ity is restored, and the rights of persons and property can be protected in the region 
which has been the theatre of war by organized governments, the direction by Con- 
gress to employ a military force to give that protection and to preserve the peace 
would seem to be the only alternative with anarchy. It appears by the papers in the 
_ case that the trial of Weaver before the military commission was fairly and carefully 
conducted, and that the murder of which he was convicted was wanton and cruel. A 
freedman who had been at work for Weaver, and had chosen to leave his employment 
to go and work for another man, went to him in the field, near his house, in the 
morning, to ask for the wages that were due him. Weaver seized an ox-bow, and 
beat him severely with that. He then sent his hired man to his house for a double- 
barrelled gun, loaded with buckshot, and on his return with it, shot the freedman 
through the head, killing him instantly. There appears to have been neither provo- 
cation nor resistance. This atrocious act was committed in the sight of the wife of 
the man murdered, who stood by her own door. The finding of the commission has 
been approved by the military commander, and has been certified to be regular and 
proper by the Judge Advocate General. I find no reason in law for the President’s 


withholding his — — [Attorney General Hoar, in answer to Secretary of War, May 
81, 1869.] 


CALIFORNIA. 


Unirep States Crrcurr Court. — In re Hastings. Proctor stricken from the 
Rolls. W. Hastings, proctor in admiralty, brought a suit in the United States 
District Court against the ship Gentoo, claiming damages for alleged ill treatment. 
The case was tried before Judge Hoffman, who delivered an opinion, and entered 
a decree dismissing the libel. An appeal was taken by Mr. Hastings to the Cir- 
cuit Court, and the decree of the District Court was affirmed by Judge Field. 
Under these circumstances, Mr. Hastings gave a notice of a motion to be made 
before Judge Hoffman, the result of which was the following order : — 
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A rule having been heretofore entered requiring Mr. Hastings, a proctor of this 
court, to show cause on this day why he should not be stricken from the rolls of the 
court, or otherwise proceeded against as for contempt ; and the said Hastings being here 
present in court, and being called upon to answer said rule, admitted and avowed that 
he filed with the clerk a certain paper purporting to be a notice of motion, which paper 
is as follows :— 

“Tn the Circuit Court of the United States for the District of California. — Sig- 
mund Austin et al., Libellants and Appellants, v. the ship Gentoo (L. Freeman, Claim- 
ant), Appellee. —In Admiralty. You will please to take notice that as soon as 
appellants can obtain an impartial hearing I will move the court to set aside the de- 
cree made by the Circuit Court in the above-entitled cause, and grant a hearing 
thereof, on the following grounds; namely: First. That the decision is clearly against 


evidence. Second. That the decision is clearly against law. Third. That the deci- 


sion was made without examination of the pleadings, proofs, further proofs, or written 
arguments in said cause, or the questions of law raised and submitted therein for con- 
sideration and adjudication, and without due or any consideration or deliberation. 
Fourth. That said decision is the result of either prejudice or corruption, and made in 
wilful violation of a known duty. And you will further take notice, that on the hear- 
ing of said motion the pleadings, proofs, and further proofs adduced in said cause and 
the opinion of the court below, the brief or written argument submitted by appellee, 
and the brief or written argument submitted by appellants, will be read and referred 
to on the hearing of said motion and affidavits to be filed. 


“W. W. Hasrines, Proctor for Appellants. 
“June 23d, 1869. = 


“To Messrs. Casserly & Barnes, Esqrs., Proctors for Appellee.” 


And the said W. Hastings having also admitted that he had served a copy of 
same on W. H. L. Barnes, proctor and advocate of this court, and thereupon having 
asked the court twenty days’ time to prepare his defence and to make good 
and substantiate the charges and statements contained in said notice, which was by 
the court refused, and it appearing from the files of this court, and also by the 
confession of the said Hastings, that he had filed and served the paper hereinbefore 
set forth —it is therefore adjudged by the court that the said W. Hastings is guilty 
of a contempt of this court; and it is ordered that the name of the said W. Has- 
tings be stricken from the roll of attorneys, counsellors, solicitors, proctors, and ad- 
vocates of this court, and this judgment and order be entered on the minutes. 


CONNECTICUT. 


Srxce 1854, there has been but one nisi prius court of general jurisdiction in 
Connecticut, — the Superior Court ; although county courts, for the trial of cases 
involving small amounts, had been previously maintained almost since the foun- 
dation of the colony. For several years past, the dockets of the courts in the 
principal counties have been so large, that a contested suit was rarely tried on the 
merits until three or four years after its commencement ; and the last legislature 
therefore created a Court of Common Pleas for Hartford and New Haven counties, 
having exclusive jurisdiction of all cases not within the cognizance of justices of 
the peace, and not involving over $500. 

Unirep Srares Cirrcurr Court. — At the April term, the case of Curtis v. 
Smith was tried before Shipman, J., on an issue closed to the court. A., who 
was domiciled in Illinois, died leaving a fund to B., in trust, to apply whatever of 
it might be necessary for the maintenance of C. during his minority, and pay the 
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residue to him on his coming of age, or, should he die in infancy, then to pay it 
toD. Pending the settlement of A.’s estate in Illinois, B. died; whereupon the 
Supreme Court of New York, which State was the domicile of B. and C., ap- 
pointed E. trustee in B.’s place to execute the trust created by A.’s will in favor 
of C. E. received the fund from A.’s executor, converted it into money, removed 
to Connecticut, and there died; whereupon the same court in New York appointed 
the plaintiff trustee to execute the trust created by A.’s will in favor of C., and he 
brought the present action of account against E.’s administrator. /el:/, in render- 
ing judgment for the defendant, that the administrator was not liable to any one 
in an action at law, cases of this nature, respecting trusts, being exclusively cog- 
nizable in equity ; that he would not be liable to the plaintiff, even in equity, since 
the trust was an indivisible one, while the plaintiff appeared only as the trustee of C., 
without reference to the rights of the remainder-man ; that, even were the plaintiff 
clothed by his New York appointment with the full trust, in favor of all the parties 
in interest, or were he to be considered as having been thereby constituted C.’s 
guardian, he could maintain no action in the courts of Connecticut, since his title 
would be derived merely from the act of the law as administered in a foreign 
State, which would put him in no better position than a foreign administrator ; and 
that the proper course to recover the fund was, having first proved the will in 
New York, to have a trustee appointed there to execute all its trusts regarding 
the fund; next to prove the will in the Court of Probate for the district in which 
E. was domiciled when he died, and then apply to the proper court in Connecticut 
to appoint the New York trustee a trustee of the same trust under the laws of 
Connecticut, which being done, he could recover the fund by a bill in equity, and 
remove it to New York. 


Semmes, Administrator, v. City Fire Ins. Co. The defendants issued a policy of 
insurance against fire to the plaintiff’s intestate on buildings in Mississippi. Among 
the conditions of the policy were, that no suit on it should be brought before sixty 
days after proof of the loss had been furnished to the defendants, nor more than 
one year after the date of the loss. A total loss occurred on Jan. 5, 1861, and 
proof of loss was duly furnished to the defendants on Feb. 11, 1861. The 
amount of the policy being unpaid, the plaintiff, as administrator, sued the defend- 
ants. The suit was begun Oct. 31, 1866. The case was tried before Shipman, 
J., without a jury. There were other questions in the case, but the decision 
turned on the point whether the suit was brought in time. The court held that, if 
_ not before, at least from Aug. 16, 1861, when the President, in pursuance of the 
Act of Congress of July 13, 1861, by proclamation, formally declared the inhabi- 
tants of certain States, including Mississippi, in insurrection, and prohibited all 
commercial intercourse between them and the other parts of the United States, 
the right to sue on this contract was suspended, and the assured was under a dis- 
ability to sue. It therefore became essential to determine whether this disability 
still existed, and, if it did not exist, when it was removed. The plaintiff con- 
tended that this disability was removed and the war ended on the 2d of April, 
1866, the date of the President’s proclamation that war was at an end, and that 
it did not end before that date. The defendants contended, on the other hand, 
that the war ended, so far as the interdiction of commercial intercourse went, 
on June 13, 1865, when the President by proclamation appointed a provisional 
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governor for Mississippi, and directed the United States courts to be held in the 
State. 
On this question the court says :— 


“Now, it must be remembered, that though this was a war between belligerents, 
attended while it continued by those legal consequences which public law always 
attaches to all legitimate warfare, yet it was a civil war in which the revolted party 
was defeated, and its organization as a de facto government under the name of the 
Confederate States of America, politically annihilated. No treaty of peace in the 
ordinary sense of that term could be negotiated, as but one of the parties which 
had waged the war was in existence as a treaty-making power at its close. There- 
fore no such treaty has drawn the line where the war ended, and suspended con- 
tracts revived. We must, therefore, look to the acts of the only surviving party to 
ascertain when those disabilities, legally imposed by the state of war, ceased. It is 
hardly necessary for me to say that the principle here stated lends no support to 
the doctrine put forth in some quarters, and which that distinguished jurist, Mr. 
Justice Sprague, characterized as a “grave and dangerous error,” — that the sup- 
pression of the Rebellion conferred upon the United States the rights of conquest, 
—the right to treat the States included in the Rebellion as foreign territory ac- 
quired by arms, and permanently divest them and their inhabitants of all political 
privileges. That notion has nothing to do with the point now under consideration. 
The United States, in suppressing the Rebellion, destroyed the political organization 
known as the Confederate States, and not the individual States as political com- 
munities. But though the States remained after the contest ended, the belligerent 
power known as the Confederate States which had represented them in the war, 
disappeared at its close. Neither of the States which remained had the power, or 
attempted, to negotiate a treaty of peace with the United States. In determining, 
therefore, when the rights, suspended by the war, revived, we must look to the 
action of the only power in existence which could effectually deal with that sub- 
ject. This power was the Government of the United States. 

“Tt is a settled rule with the courts of the United States, in ascertaining whether or 
not war exists, to look to the action of those departments of the government to which 
that subject is confided by the Constitution. Courts never inquire, when investigating 
questions of this character, when active hostilities ceased. The termination of war, 
and the establishment of the relations of peace, are political acts, to be performed ex- 
clusively by the departments of the government to which political powers and duties 
are intrusted. The action of these departments, when within the authority conferred 
by the Constitution, is conclusive and binding on the courts as well as citizens. 
When war has existed between the United States and a foreign country, its termina- 
tion is easily ascertained by a reference to the treaty of peace which follows it, and 
which is consummated by the President acting by and with the advice and consent 
of two-thirds of the Senate. As no such treaty did, or could, mark the close of this 
civil war, we must look to the action of the President or Congress, or both, and from 
that action ascertain when the war ended, and when the legal consequences which 
flowed from it ceased to act in any given case. 

“T have already shown that by the rules of public law universally recognized among 
civilized nations, as well as by the decisions of our own courts, the existence of this 
war suspended all contracts between the citizens of the respective belligerents, 
entered into before it commenced. It rendered for the time being, all commercial 
intercourse between the citizens of the two sections unlawful, and converted them 
into enemies. But in addition to this, Congress passed an act July 18, 1861, 
authorizing the President in certain cases, by proclamation to declare the inhabitants 


i 
4 
t 


SUMMARY OF EVENTS. 177 


of a State in insurrection against the United States, whereupon all commercial inter- 
course by and between the same and the citizens thereof and the citizens of the rest 
of the United States should become unlawful. In pursuance of this statute the 
President, on the 16th of August, 1861, issued his proclamation declaring the inhabi- 
tants of certain States, including Mississippi, in insurrection against the United States. 
By force of this proclamation, then, and the statute authorizing it, as well as by the 
legdl effect of the war then existing, all pre-existing contracts between the people of 
the respective belligerents, including the right to enforce them by judicial proceedings, 
were thenceforth suspended. In progress of time hostilities ceased, and the Execu- 
tive Department of the United States commenced a series of acts recognizing a change 
in the relations of the Government towards the inhabitants of the States lately in rebel- 
lion. May 22, 1865, the President issued a proclamation raising the blockade of most of 
the closed ports, and removing ‘all restrictions upon trade heretofore imposed in the 
territory of: the United States east of the Mississippi River, save those relating to contra- 
band of war, to the reservation of the rights of the United States to property 
purchased in the territory of an enemy, and to the twenty-five per cent upon pur- 
chases of cotton.” The same proclamation declared that all provisions of the In- 
ternal Revenue Law should be carried into effect by the proper officers. 

“May 29, 1865, the President proclaimed amnesty and pardon to all persons in the 
late revolted States, except certain specified classes, with restoration of all rights of 
property except slaves, and in cases where legal proceedings had been commenced for 
the confiscation of property of persons engaged in rebellion, on condition that they 
should take and subscribe a certain oath. 

“On the same day he issued a proclamation appointing a Provisional Governor for 
North Carolina, and prescribing his duty and authority. 

“June 13, 1865, he issued a similar proclamation relating to Mississippi. 

“On the same day he issued a proclamation appointing a Provisional Governor over 
Tennessee, and declaring, among other things, ‘ that all restrictions upon internal, 
domestic, and coastwise intercourse and trade, and upon the removal of the products 
of States heretofore declared in insurrection, reserving and excepting only those relat- 
ing to contraband of war, as hereinafter recited, and also those which relate to the 
reservation of rights of the United States to property purchased in the territory of 
an enemy, heretofore imposed on the territory of the United States east of the Missis- 
sippi River, are annulled, and I do hereby direct that they be forthwith removed.’ 
The other provisions of this proclamation it is not necessary to notice here. 

“ April 2, 1866, the President issued a proclamation formally declaring the insurrec- 
tion that had existed in certain States, including Mississippi, at an end, and to be 
thenceforth so regarded. 

“Tt should be remarked that there was no executive declaration that the insurrection 
was ended, before that of April 2, 1866, in any State except Tennessee. On the 13th 
of June, 1865, he did, in the proclamation already cited, declare it terminated in the 
last-named State. In a proclamation of the same date relating to Mississippi, and in 
the one of May 29, 1865, relating to North Carolina, he spoke of the armed forces of 
the Rebellion as having been ‘almost entirely overcome.’ 

“ We must now inquire into the legal character of the proclamations of the President 
_ Testoring commercial intercourse to and with the States which had been engaged in 

the Rebellion, and the rest of the United States. And, first, as to his authority to issue 
such proclamations. I think there can be no doubt on that point. The Supreme Court 
of the United States recognized the power of the President to, in effect, declare the 
inhabitants of the disaffected States in a state of insurrection as early as April 19, 1861, 
when he set on foot the blockade of certain ports, including those in Mississippi 
VOL. Iv. 12 
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(The Prize Cases, 2 Black, 635,670). In the opinion in these cases, Mr. Justice Grier, 
speaking for a majority of the court, says, ‘ Whether the President, in fulfilling his 
duties as commander-in-chief, in suppressing an insurrection, has met with such armed 
hostile resistance, and a civil war of such alarming proportions, as will compel him to 
accord to them the character of belligerents, is a question to be decided by him; and 
this court must be governed by the decisions and acts of the political department of the 
government to which this power was intrusted. He must determine what degree of 
force the crisis demands. The proclamation of blockade is itself official and conclusive 
evidence to the court that a state of war existed which demanded and authorized a 
recourse to such a measure, under the peculiar circumstances of the case.’ There 
had been no declaration of war. Congress can alone declare war; but the court held 
in the same cases that that body could not declare war against a State, or any number 
of States, by virtue of any clause in the Constitution. It also held that the President 
had no power to declare or initiate a war either against a foreign nation or a domestic 
State. It, however, distinctly decided that the President could, and did, recognize a 
state of war as actually existing, and that the courts were bound to accept such recog- 
nition of the fact as conclusive. Of course they must recognize the legal consequences 
which flow from the state of war. It would seem to follow that if the President has 
the power to recognize a state of war as an existing fact, and that this recognition is 
binding on the courts, he must equally have the power to recognize a state of peace as 
an existing fact, and that the courts are equally bound by such recognition. Especially 
would this seem to be the case in this civil war, where no formal treaty of peace could 
mark the line where war ended and peace commenced, and where there was no declara- 
tion of the legislature inconsistent with the proclamation of the Executive. 

“ But whether this is the true doctrine or not, it must be remembered that the Act 
of Congress of July 13, 1861, authorized the President to declare certain States in 
insurrection, whereupon all commercial intercourse was to become unlawful. On the 
16th of August following he issued such a proclamation. From that time forward the 
interdiction of commercial intercourse had the double sanction of public law and a 
special act of Congress operating from the date of the proclamation. Now, it may be 
said with some force, that inasmuch as commercial intercourse became unlawful under 
this act of Congress, ipso facto, on the declaration of the President of the fact of insur- 
rection, it must have continued unlawful until the insurrection was by him, or Con- 
gress, declared ended ; and that, therefore, he could not legalize free intercourse between 
the citizens of the two sections, without first declaring the Rebellion suppressed. But 
this would be a very narrow and technical view to take of a great public question, 
relating to an anomalous condition of public affairs, and bearing upon interests of in- 
finite diversity and great magnitude. The Act of July 13, 1861, by its express terms, 
was to be operative as an interdiction of intercourse, only through a proclamation of 
the President. Congress left it to his discretion to put the interdiction in force. I 
think, by fair implication, it left with him the power to withdraw it. There were’ 
reasons of the highest public import why this power should remain with him. The 
war had commenced during a recess of Congress. It was necessary for the President 
to act promptly, and he called for troops, and set on foot a blockade some time before 
Congress could assemble. Hostilities might cease, and the war be substantially ter- 
minated, also, during a recess of Congress, when prompt action by the President might 
be of the highest importance both to our foreign and domestic commerce. This power * 
of the Executive to restore pacific intercourse seems to have been practically conceded 
without dissent from any quarter. Neither Congress, nor the Executive, nor the people, 
have acted upon the assumption that intercourse between the people of the two sections 
in private civil affairs has been unlawful since June 13, 1865. On the contrary, by 
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the common consent of all departments of the government, such intercourse was sub- 
stantially free and unrestrained after that date as well as after the 2d of April, 1866. 
Business began to seek its old channels; new contracts were made; old ones litigated 
and enforced in the courts of both sections, and money invested at the South in various 
enterprises. No doubt would ever have arisen as to the validity of the President’s 
proclamation removing all restrictions upon ordinary pacific intercourse between the 
people, but for the subsequent struggle between Congress and the Executive Depart- 
ment as to the political status of the Southern States. But that controversy has no 
proper relation to the question now under consideration. Congress has never, even 
by implication, declared commercial and pacific intercourse of any kind unlawful since 
the President assumed to remove the restriction, June 13, 1865. On the contrary, 
its silence on this subject, when legislating on the purely political questions involved, 
in what is called ‘Reconstruction,’ supports the inference that the ordinary civil 
pursuits of the people, and all the rights incident to them, including the right to free 
intercourse between the citizens of both sections, and the right to resort to legal civil 
remedies, were considered by Congress itselfas no longer under the ban of war. I am, 
therefore, satisfied that the authority of the President to issue the proclamation of 
June 13, 1865, restoring free intercourse, was full and ample, and that its exercise 
has been acquiesced in by the national legislature. 

“We are next to consider what was the legal effect of that proclamation. Its language 
has already been cited. Beyond all question, it embraces all contracts thereafter to be 
made, and delivers them from the invalidating effect of public law, as well as from the 
effect of the statute of July 13, 1861, and the~proclamation made in pursuance 
thereof, August 16, following. Such contracts being valid, the right to enforce them 
in the courts necessarily followed. A citizen of one section could sue a citizen of the 
other on such a contract without having his suit defeated on the ground that it was 
invalid either by public or statute law, or abated under the plea of alien enemy. Both 
the right and the remedy on such a contract were complete. 

“ The question then arises, in what condition were the numerous contracts, existing 
when the war commenced, left by the proclamation of June 13, 1865% Were they 
still suspended, and the parties without any right to enforce them? Undoubtedly un- 
paid debts contracted before the war could have been lawfully paid by citizens of one 
section to those of the other at any time after the date of this proclamation. This 
would be exercising one of the privileges of ‘domestic intercourse,’ restored in express 
terms by that proclamation. It would seem to follow that the right to enforce payment 
through ordinary legal remedies must have been restored also. It would be absurd to 
contend that the proclamation removed the prohibition to enter into new contracts, and 
left those entered into before, and existing at, the commencement of the war, suspended. 
Such a distinction would be unjust as well as absurd. It would bea distinction between 
rights of the same class, and could rest upon no principle of natural justice, good sense, 
or sound policy. No such construction should be given to a State paper like this proc- 
lamation. It was made in the interests of peace, and its ordinary beneficent pursuits, 
and in furtherance of the rights of the people of both sections of a common country. 
No possible advantage in the way of convenience, interest, or security to the public or 
to individuals, consistent with justice, requires that its operation and legal effect should 
thus be contracted. It should, therefore, receive a liberal, rather than a narrow and 
technical, interpretation. 

“Tt follows from these principles, that the contract upon which this suit is founded, 
though suspended during the war, while intercourse between the citizens of the bel- 
ligerent sections was unlawful, revived on the 13th of June, 1865, and from that date 
was in full force. From that time there has been no legal obstacle to its enforcement. 
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Whether Mississippi was without civil tribunals during any portion of the time since 
the contract revived, is neither averred in the replication, nor was it proved on the 
trial. This court cannot take judicial knowledge of that point. But it is immaterial, 
The plaintiff could have resorted to the State tribunals of Connecticut, or to this court 
at any time since his appointment as administrator. Not having brought his suit 
within the time limited by the policy, exclusive of the whole period of disability, the 
plea in bar is a conclusive answer to his right to recover. Judgment must, therefore, 
be entered for the defendants.” 


This opinion of the learned judge, though not in direct conflict with the opinion 
of the Attorney General, given above, can hardly stand together with it. 


ILLINOIS. 


Tue Cuenrty Casr.— The Rev. Charles Edward Cheney, a presbyter of the 
Protestant Episcopal Church, is a clergyman of what are popularly called Low 
Church or Evangelical views, and has been charged, whether rightly or wrongly, 
with habitually omitting the words ‘‘ regenerate” and ‘‘ regeneration” in the office 
of infant baptism. On this charge he was summoned by the Bishop of Illinois 
before an ecclesiastical court. Mr. Cheney appeared before the court and made 
several objections to the jurisdiction and proceedings of the tribunal; these objec- 
tions were overruled, whereupon Mr. Cheney applied to Judge Jameson, of the 
Superior Court of Chicago, for an injunction restraining the members of the court 
from acting or pretending to act as an ecclesiastical tribunal, and the judge 
granted the injunction. This proceeding has elicited much comment, and the 
action of Judge Jameson has been loudly applauded and loudly condemned; but 
none of those who have discussed the question seem to us to have looked at the 
matter from the proper legal point of view. 

Judge Jameson’s action we hold to be improper, and for this short reason. 
Mr. Cheney is a presbyter of the Episcopal Church, which is, in the eye of the 
law, merely a voluntary association; by accepting that office in such association 
he acquired a legal right to certain privileges and immunities granted by the rules of 
such association to its presbyters, and he also became liable to be removed from 
office by a tribunal which, by the rules of such association, should have jurisdiction 
to try him, and which should proceed against him in accordance with such rules. 
But if a tribunal tries him which by such rules has no jurisdiction of his case, or if 
a tribunal which has jurisdiction does not proceed against him in accordance with 
such rules, the action of such tribunal is simply void and its judgment inoperative : 
there is no need to enjoin its proceedings ; its sentence has no more effect than if. 
the so-called court was a pack of boys playing at bishops. If an attempt is made 
at enforcing such sentence by ejecting the accused clergyman from his church, or 
refusing him his salary or otherwise, then he has his remedy at law, but not till 
then. We take it, that any man or number of men have a right to try any person 
for heresy (if such person is fool enough to appear before him or them) without 
being enjoined by a court of law. If he or they are a tribunal which, by the 
rules of the ecclesiastical body to which the accused belongs, have a right to try the 
accused, and if they proceed according to such rules, then their sentence is opera- 
tive ; if they are not such tribunal, or if they do not so proceed, then their sentence 
is nothing but idle words. 
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Whether the proceedings against Mr. Cheney are regular or not we have not 
the means of judging; but, whether regular or not, we are clear that a court of 
chancery has no right to stop them by an injunction. 

The enormous increase in the use ef injunctions by courts of equity throughout 
the United States during the past few years may well awaken the alarm of the 
community. They are employed with a frequency and in cases which were never 
dreamed of by the early chancellors, beyond the utmost claims of Lord Ellesmere 
in his contest with the greatest of the common lawyers. An injunction is a powerful 
aid to justice, but it may also be a powerful instrument of oppression. The grant- 
ing of an injunction is eminently an act of judicial discretion ; and in a country 
where, in theory at least, the judiciary have almost autocratic power, where they 
are above not only the executive, but the legislature, judicial discretion ought to 
be strictly limited and confined within narrow bounds. We commend the matter 
most seriously to the attention of our legal reformers. 


IOWA. 


In the June number of the ‘‘ Western Jurist” (Vol. 3, p. 134) will be found 
the case of Hansen v. Vernon, on which the Supreme Court of Iowa hold that, 
under the Constitution of the State, the legislature has no power to authorize the 
majority of the inhabitants of a township to vote a tax the proceeds of which are 
to be given to a private railway company in which the tax-payers have no interest. 
The elaborate opinion of Chief Justice Dillon is worthy a careful reading. A 
similar decision has been made by the Supreme Court of Wisconsin in the case 
of a railroad, in Whiting v. Sheboygan R.R. Co., 1 Chicago Leg. J. 378; and 
also by the Supreme Court of Wisconsin in the case of the Jefferson Liberal In- 
stitute, in Curtis v. Whipple, 1 Chicago Leg. J. 335. 


MARYLAND. 


Court or Apprats.— Ward y. State of Maryland. The Act of the legislature 
of Maryland of 1868, c. 413, provides that ‘‘no person, not being a permanent 
resident of this State, shall sell, offer for sale, or expose for sale, within the limits 
of the city of Baltimore, any goods, wares, or merchandise, other than agricul- 
tural products and articles manufactured in the State of Maryland, within the 
limits of said city, either by card, sample, or other specimen, or by written or 
printed trade list or catalogue, whether such person be the maker or manufacturer 

* thereof or not, without first obtaining a license so to do.” The cost of a license 
is three hundred dollars a year, and a penalty is imposed for selling without 
license. 

A case has been brought before the Court of Appeals to test this law. The 
counsel for the defence contended that the act was repugnant to that clause of the 
Constitution of the United States which gives to Congress the power to regulate 
commerce with foreign nations and among the several States, and also to that 
other clause which declares that ‘‘ the citizens of each State shall be entitled to 

’ all privileges and immunities of citizens of the several States.” The court, how- 

ever, overruled both objections, and held the act constitutional. The case is 

reported in the ‘‘ Baltimore Daily Law Transcript” for July 24, 1869. 


SUMMARY OF EVENTS. 


MASSACHUSETTS. 


RicHarp FLETCHER AT THE Bar. — We have been kindly furnished with the 
following sketch of Judge Fletcher. 

On Thursday, the twenty-fourth day of June last, all that was mortal of this 
estimable man was laid to rest at Mount Auburn. The funeral was a quiet and 
unostentatious one, in every way such as Mr. Fletcher would have coveted. 
Nothing in his life more became him than his reported injunction, on leaving 
it, against any meeting of the Bar and any resolutions of respect at his decease. 
He was opposed to all crowds, all vain displays, and all empty demonstrations. 
He abhorred show and respected substance. He knew that sincere respect and 
heart-felt grief do not find their best manifestation in tumultuous gatherings and 
paper resolves. But for all this, Richard Fletcher, at the bar, will be a cherished 
recollection in the memory of all his professional brethren. Elsewhere and by others 
he is eulogized for amiable qualities as ‘a man, for urbanity and grace as a gentle- 
man, for open-handed benevolence and unbounded kindness of heart, for fervent, 
sincere, unostentatious piety and charity. By many he will be long remembered 
as the ablest lay member of a most numerous and respectable religious sect. By 
numerous clients whom he has served as a wise counsellor and a sincere friend, he 
will be held in warm regard. The many who have tasted his charity and felt 
his benevolence now remember them and him well, — 


— “For his bounty 
There was no winter in’t, an autumn ’twas, 
That grew the more by reaping.” 


But for other and different qualities and characteristics a Bar, of whom he 
was the oldest member, now revere him. His was that peculiar eminence 
which came of a happy combination of character, of talent, of learning, and of 
manner ; and it is as a chivalrous and successful champion in the temple of justice 
that he is by the Bar best remembered. 

Like most lawyers, the leading events of his life are quickly narrated. He 
was a native of Cavendish, Vt. and was born Jan. 8, 1787; he graduated at 
Dartmouth in 1806 ; studied with Mr. Webster, and was called to the bar in 1809. 
He at first settled at Salisbury, in New Hampshire, but soon removed to Ports- 
mouth, where he remained until 1825, when he came to Boston. He was a member 
of the Massachusetts legislature in 1837, and was subsequently a member of Con- 
gress for a single term. In 1848, he went upon the Supreme Bench, and finally 
retired from practice in 1856. He died at Boston in June last. The judicial 
career of Judge Fletcher covered but a period of five years, extending from 1848 
to 1853. On the bench he sustained his reputation, but he did not materially 
advance it. It was a laborious place for a man of his age. He tired of the office, 
and gladly withdrew from the bench again to the bar; but it was to give advice 
rather than to mingle in the active turmoils of the courts. 

His acquirements in letters were respectable, though not extensive. But in the 
profession of the law, both as a science and as an art, he was eminently a culti- 
vated man. Yet he recommended thinking rather than much reading to the 
student. ‘‘I wish you to tell the young men of the country,” said he to an 
author about to publish a first book of the law, ‘‘ that they must think. The want 
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of thought is the great want of the professional mind in the present age.” What 
he thus recommended to others he had for a lifetime practised himself. Although 
he was a laborious student, a hard thinker, a large practitioner, and a legal enthu- 
siast, he wrote little and published less, and hence his fame will rest on uncertain 
tradition and memory. He was slow with the pen, and detested the tedium of set 
composition. He never wrote a law book, and, though often urged, and, it is 
understood, sometimes tempted, to put on paper his professional experience 
and reminiscences, he never we believe seriously attempted it. How well he was 
fitted, in his old age, to write a law treatise above the level of ordinary law books, 
will be conceded by all. How valuable his forensic recollections and hints on 
advocacy would have been, is known to those acquainted with his crowded legal 
life. Whether greatness can be claimed for him may be doubted; and yet to 
some of its elements he must have had some pretensions, to hold successful 
competition with the men he did. He is said to have been slow, rather than quick, 
of comprehension ; but he had industry, care, and caution, which made up for the 
want of the rapidity of genius and the comprehensiveness of greatness. He came 
to the trial of a case thoroughly posted; and his whole previous professional 
life was a general preparation for the single case. He had a reserved power 
which was not put forth on all occasions; we have heard it said that in a great 
case he had to be whipped twice before he awoke at the third trial to the full 
exhibition of his strength and resources. He was thoroughly well read in all the 
leading branches of the law. Real Property, Chancery, Admiralty, Patent, Mer- 
-cantile, as well as Criminal Law, were familiar to him, if he was not equally well 
fitted to try a cause involving either. But he was something higher and better 
than a legal book-worm: if he was not an originator, an inventor, and a reformer 
in the law, he was a thinker of much more than average power and strength. 

But few of the eminent men of the profession, in any day or country, have better 
understood the higher arts of advocacy or more skilfully filled the office of an advo- 
cate. His heart was in his profession: he felt that this his chosen vocation was 
the one in which he was best fitted for usefulness, comfort, and success. It was 
unfortunate for him that the exigencies of party and the importunities of friends 
ever induced him for the shortest time to abandon the labors of the profession for 
the toils of the politician and the annoyances of the legislature. For he was des- 
titute of that pliability, elasticity, and adaptability to men, to times, and to 
events which too often make the skilful trimmer ascend to the height of political 
advancement. He was, it is just to add, not largely possessed of that boldness 
which is essential to the great political leader or those comprehensive and original 
ideas which constitute the great statesman. Accordingly, it was generally under- 
stood that his political diversion was a failure, and in that view of it we have 
always understood he acquiesced. Destitute of the more shining qualities which 
make a commanding public man, he was eminently possessed of those less brilliant 
but more useful qualities of mind which make a sound jurist, a safe adviser, and 
a skilful court lawyer. For all the exigencies of such a life, he had a sufficiency 
of boldness, originality, and constructive genius. No client ever had a safer, a 
wiser, or a more prudent counsellor, either in the smallest or the largest affairs. 
No client was ever more bravely defended when accused, or had his rights more 
vigorously asserted when he sought redress, than he who secured Richard 
Fletcher. Yet prudent legal discretion was with him ever the wisest part of forensic 
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valor. His mode of conducting a cause is familiar to the seniors at this bar, and 
may be safely copied as a model of the highest art and the best skill. He was 
quiet, pointed, direct, simple, and strong. No corrupt witness found it easy to 
deceive him, or possible to evade his keen, well-pointed thrusts and point-blank 
exposure, and this was effected not by bullying or blustering, or by a multitude 
of weak, flippant, and pointless questions; but by watching his man, keeping 
quiet, lying low until the opportune moment came, and then, by a few friendly, 
persuasive questions, he drew the witness on and out, until, in sheer self-deception, 
he almost became an honest witness, and his exposure or else his surrender was 
an almost necessary consequence. When at the New Hampshire bar, and early 
after his advent here, Mr. Fletcher is said to have fallen into the ruder arts of 
storming cross-examination ; but as he grew older and wiser he threw this aside as 
a vulgar mistake, and ever after recommended to his young friends, by word and 
by example, a higher, a purer, and a more effective style of advocacy. But few men 
were better skilled in the conduct and management of a case. He was cautious, 
wary, and yet, when occasion demanded, he could be bold, and even arrogant, 
His address to the jury was a model of its kind; and if that kind was not the 
most intellectual and eloquent, it was because he rightly judged that a great ora- 
tion is one thing and a successful address to a jury was another and a very different 
thing. He cultivated that calm, familiar, quiet, colloquial style which made Sir 
James Scarlett the most successful of jury advocates, notwithstanding he had not 
a particle of eloquence, and made him deserve the highest tribute which could be 
paid an advocate, that he got into the jury box, and became, to all intents and, 
purposes, a thirteenth juryman. Some have argued to juries more philosophically, 
others more brilliantly, but few if any more skilfully or more successfully than 
Judge Fletcher. He always had a theory of his case, and to that theory those 
who knew him best report that he adhered with pertinacity and spirit, and that 
theory he was careful to make consistent, plausible, reasonable, and as nearly just 
as possible. His great weight before a jury came from two facts: his moral char- 
acter, and the skill with which he amplified, enforced, and drove facts home. 
Without mere vulgar repetition, he could present a series of facts to a jury ina 
half a dozen different phases: no jury suppposed him capable of misrepresenta- 
tion or unfair dealing with them. He held a high place with illustrious contem- 
poraries, and, as he closes the scene, a comparison is natural. With Mason, he 
fought many a hard fight here and in New Hampshire. He had not his strength, 
vigor, and acuteness, and possibly not his learning; but he was competent to 
wage a creditable war with that mighty giant. He lacked Webster’s eloquence, 
power of action, and broad philosophy ; but, as a lawyer, in many respects he was © 
his equal. With Choate, the material of contrast, rather than comparison, exists. 
What Choate accomplished by fire and fury, brilliant metaphor, and drafts upon 
all the resources of learning, humor, and wit, Fletcher accomplished by character, 
logical vigor, and the power of clear, close, concise, effective statement, and 
strong, plain argument. 

His old age was cheerful and happy. The scene was lengthened out; but no 
imbecility darkened or second childishness clouded it. It was not an ambitious 
old age, but it was dignified and quiet. In the practice of a chamber counsel he 
found useful and profitable employment, until increasing years compelled him to 
give up his office. Instead of waiting until a testamentary bequest could make 
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bim generous with what he could no longer use, he, long before his death, gave 
his whole law library to the University of Michigan, and then withdrew to a 
retired private life. If the lawyer cannot die with harness on, in the full blaze of 
a great career, like Pinckney or Choate, it must be confessed the next best end 
is an old age like this. He descended to the tomb full of resignation at his fate 
and hope for his future, at peace with all mankind. His name and his memory 
will long be cherished among us. 


MICHIGAN. 


LeaistaTion.— The last legislature passed an act radically changing the 
practice in charging juries, and introducing what is here known as the Missouri 
practice, but which is in force in several of the Western States. The act is as 
follows : — 


“Secr. 1. Hereafter, in all civil and criminal cases at law, circuit courts, in 
charging or instructing juries, shall charge or instruct them only as to the law of the 
case; and such charge or instruction shall be in writing, and may be given by 
the court of its own motion. 

“Sect. 2. On the trial’of any case at law, civil or criminal, in circuit courts, after 
the evidence is concluded, and before the case is argued or submitted to the jury, 
or the court trying the case without a jury, either party may present written requests 
for instructions on any point of law arising in the cause, and upon such written 
requests so presented, an argument may be made by the counsel for the respective 
parties, previous to the court passing thereon, as hereinfter enacted. 

“Sect. 3. Whenever instructions are asked which the court cannot give, he shall, 
in the margin thereof, write the word ‘refused ;’ and such instructions requested as 
the court approves, he shall designate by writing, in the margin thereof, the word 

given.’ 

“Sect. 4. The instructions or law so settled by the court in writing, either upon 
its own motion, or upon the application of the respective parties, shall be read to the 
jury, filed in, and be a part of, the record of the case, and the court shall in no case 
orally qualify, modify, or in any manner explain the same to the jury.” 


This statute does not appear to have been solicited by either the bench or the 
bar; and on some dissatisfaction with it being expressed through the press, 
a subsequent act was passed, exempting from its provisions the county of Wayne, 
and any other county which may employ a stenographer for its circuit courts. 


_ dupiciat Decisions.— Huson v. Dale was an action for slander, in which 

arose an important question as to the right to mitigate damages. Dale sued 
Huson for charging him with stealing a horse. Huson pleaded the general 
issue only. The speaking of the words being admitted, Huson offered to prove, 
in mitigation of damages, and for that purpose only, that the horse was taken 
from him by Dale and another person, under a writ of replevin, but under such 
circumstances — set forth in the offer —as clearly to show that the writ was not 
sued out in good faith, but merely as a cover, and to enable them to obtain 
possession of the horse, and run him out of the county; that they did so obtain 
possession of the horse and run him off; that he, Huson, stated all the facts 
of the case to respectable counsel, who advised him they constituted larceny ; 
and on such advice, he caused the parties to be arrested for the felony, but that 


186 SUMMARY OF EVENTS. : 
on examination on this charge, the complaint was dismissed. The Circuit Court 
rejected the evidence, and the plaintiff had judgment. 

Held, that where the defendant does not insist upon the truth of the slanderous 
charge, he is entitled to give in evidence any facts in mitigation of damages, 
which go to show that he believed it to be true at the time he made it, and that 
he was not actuated by malice in the publication. Judgment reversed. 

Metz et al. y. Detroit, was a bill to enjoin the collection of a paving tax. The 
city charter, as construed by the court, required the expense of grading and 
paving in front of each lot to be assessed upon such lot. The court held this 
provision to be void, as not being legitimate taxation, but an attempt, under the 
police power, to compel each lot owner to construct and keep in repair the street 
in front of his premises, according to a standard fixed by the city authorities, 
But the court also held, in this case, and in Hoyt v. East Saginaw, that it was 
competent for the legislature to authorize the expense of making and improving 
the streets, to be assessed within the taxing districts, without regard to valuation 
of property, either upon a basis of benefits, or in proportion to the frontage of 
such adjacent property upon the street. But taxing districts, and an apportion- 
ment of the tax throughout the same, according to some standard prescribed 
by the legislative authority, were essential. 


Unirep Srates District Court ror THE WesTERN District or 
— The St. Joseph. In this case the court (Withey, J.) held that liens given to 
material-men by State laws have precedence over a duly recorded mortgage. The 
learned judge further holds, that to establish a maritime lien for repairs and 


supplies furnished, it is not necessary to show an unforeseen and unexpected 
emergency ; we give his remarks on this point : — 


“ Until the case of Pratt v. Read, decided in December, 1856, by the Supreme Court 
of the United States, 19 How. 360, it had not been regarded as necessary to a maritime 
lien, that any unforeseen and unexpected emergency should exist for materials and 
supplies to a ship, when obtained by the master. And it has been questioned by high 
authority, whether the court, by that case, intended to change the law of liability for 
supplies to a vessel. The court does not intimate any such intention, and does not 
review the authorities or refer to the previous rulings of the courts of admiralty. The 
facts of the case were that the owner, who was also master, procured the supplies 
without any representations of necessity, and apparently under some general under- 
standing and arrangement, which raised the presumption ‘that there could be no 
necessity for the implied hypothecation of the vessel.’ 

“His Honor, Mr. Justice Swayne, at the June term, 1868, of the United States 
Circuit Court, at Detroit, is reported in the Detroit Post, to hold, in the case of Kelly 

~v. The Propeller Pittsburgh, ‘that the case of Pratt v. Read, 19 How. 860, had not 
altered the law of liability for supplies furnished to a vessel. Where the master 
obtains supplies, they are generally supposed to be given on the credit of the vessel, 
and, in all such cases, the vessel is liable for them.’ 

“Recently, his Honor, Mr. Justice Davis, in the United States Circuit Court, 
at Chicago, held, that to create a maritime lien for supplies, it must appear not only 
that they were needful, but the existence of some unforeseen and unexpected emergency 
must be shown. Zhe Lady Franklin (Chicago) Leg. News, 273. 

“ Thus, as we understand, holding, that Pratt v. Read did alter the law of liability 
for supplies, to which case the learned judge refers. In view of the rulings of the two 
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distinguished members of the Supreme Court of the United States, taking different 
grounds as to the import of the decision in Pratt v. Read, it may be said the question 
is stillan open one. We feel bound to follow the ruling of Judge Swayne ; besides, 
our own judgment is that such is the correct view.” 


The case will be found reported in full in the Chicago Legal News for June 12, 
1869. 


MISSISSIPPI. 


Hicn Court or Errors anp Appears. — Cassell vy. Bachrach. This was a 
case of novel impression. On June 17, 1864, two bales of cotton belonging to 
the defendant were sold in Madison county for a tax due to the Confederate 
government. The sale was regular in all respects, and the cotton was bought by 
the plaintiff, and the price paid by him to the sheriff. This was a suit to obtain 
the value of the cotton which the defendant had detained from the plaintiff. The 
court held that the title acquired by the tax sale was good, and ordered a verdict 
set aside, which had been rendered for the defendant under an instruction to the 
jury that the tax sale conferred no title. 


NEW YORK. 


Tue Pratr Case. —The Osborne-McCunn imbroglio in New York has happily 
reached a peaceful conclusion, and, much to everybody’s relief, has been settled 
without an appeal to force. The natural hesitation which each of the disputants 
felt in actually employing that force which they so lavishly threatened, has saved 
the country from a collision which might have had disastrous effects. As it was, 
the battle of the jurisdictions was a drawn one, and, like the war of 1812, the 
victory was claimed by both parties; but the question has now reached a point, 
wherein an authoritative decision is absolutely necessary to enable us to avoid, 
for the future, such a crisis as the one we have just now escaped. 

The facts are briefly these: A certain Major J. H. Pratt, of Texas, late of the 
Confederate army, was accused of having committed the crime of murder in that 
State, at the town of Jefferson, in 1868, but succeeded in escaping the sheriff in 
pursuit of him, and appeared in the city of New York, where he was recognized 
in the month of July last, and on a complaint, made under oath July 31, 1869, 
charging him with the commission of the crimes of murder and treason, he was 
arrested under a warrant issued by United States Commissioner Osborne, and 
. was brought before him on the sixth of August for examination. Before this 
examination was concluded, a writ of habeas corpus was issued by Judge McCunn 
of the Superior Court, of the City of New York, and Marshal Barlow, by whom 
the arrest had been made, took his prisoner before Judge McCunn, who ordered 
his discharge from custody on the following grounds: Ist. That the United States 
government has no jurisdiction of the crime of murder, except in certain specified 
cases, and there was nothing in the warrant to show that this was one of those 
cases, and therefore it was a crime of which the courts of the State of Texas had 
exclusive jurisdiction; 2d. Under the Reconstruction Acts, an offence committed 
in Texas is an offence against the military law, of which a commissioner, being an 
officer of a civil court, cannot take jurisdiction ; he cannot commit for a crime not 
cognizable by a civil court; 3d. The commitment states no act, of which the crime 
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of treason may be predicated, and is therefore, so far, fatally defective. In 
support of these views, the judge quoted In re Martin, 45 Barb. 143, Judge 
Nelson’s decision Jn re Egan, 5 Blatchford,C. C. 319, and U. S. v. Hand, 6 
McLean, 274; and while denying any intention of encroaching upon the juris- 
diction of the United States, he still declared that he felt it his duty to discharge 
the prisoner from the custody of the marshal, which he thereupon ordered to be 
done. Marshal Barlow, however, took quite a different view of the matter, and 
carried back Pratt to Fort Schuyler, refusing to discharge him. He justified this 
refusal on the ground that a State officer had not the power to compel him, 
a United States officer, to discharge the prisoner, and relied on Judge Taney’s 
decision in Ableman y. Booth, 21 How. 506. Judge McCunn, hereupon, considered 
the dignity of the State to be insulted, and threatened to prepare, and did 
actually prepare, though he did not issue it, a warrant to arrest Barlow for 
contempt of court, whereupon the latter telegraphed to the President for instruc- 
tions, who ordered him to resist the warrant if issued, and to employ force, 
if necessary, to carry out his orders. In pursuance of this order, Barlow sur- 
rounded himself with soldiers, and, bristling with bayonets, carried Pratt before 
United States Commissioner Osborne on the sixteenth August, to complete the 
examination which had been begun by him before the writ of habeas corpus was 
issued. The prisoner’s counsel refused to appear, or to make any motion, on the 
ground that their client was ‘‘ legally at liberty,” which the commissioner denied, 
and the District Attorney then proceeded to open the case for the Government. 
He held that it was clearly the duty of Judge McCunn to have remanded the 
prisoner to the custody of the Government on the writ of habeas corpus, and while 
disclaiming the idea that Judge McCunn had intended to bring about a conflict 
of jurisdiction, he thought he had unintentionally stepped over the line. He held 
that, by the law of the United States, the commissioner alone had jurisdiction, 
that no one else had the power to order a discharge ; and, therefore, the dismissal 
of Pratt was illegal. Commissioner Osborne held that the evidence was insufficient 
to support the warrant, and he therefore ordered the discharge of the prisoner. 

Pratt was then discharged, and the matter ended happily here. It was fortu- 
nately Vox ef preterea nihil. Something should be done, however, to avoid any 
such danger for the future. 


Untrep States District Court ror THE District or New 
Yorx.—Jn re Moses De Puy. Moses De Puy was tried in the United States 
District Court for violating the revenue law, on an indictment containing two 
counts; he was convicted on both counts, and on Feb. 15, 1869, sentenced 
‘¢ on the first count, to be imprisoned at Blackwell’s Island for the term of six 
months, and to pay a fine of one dollar, and stand committed until paid; and, on 
the second count, to be imprisoned at Blackwell's Island for the term of six 
months, and pay a fine of one dollar, and stand committed until paid, —this 
sentence to commence on the termination of the first.” One Jacob De Puy was 
also sentenced at the same time. The marshal delivered De Puy into the custody 
of the keeper of the Blackwell’s Island Penitentiary. Afterwards, one Nelson 
applied to President Johnson on behalf of De Puy, for a pardon, and the President 
directed the pardon to be made out. The warrant of pardon was signed by the 
President, and countersigned by the Secretary of State; it was sealed with 
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the great seal of the United States, and was sent from the Department of State 
to the United States Marshal in New York by mail, and was received by him on 
the 5th of March. The pardon was dated on the 3d of March, and the letter 
accompanying the pardon was also dated on the 3d of March, and was addressed 
to the marshal, and ran as follows: ‘‘ Sir, —I transmit herewith the President's 
warrant for the conditional pardon of Moses De Puy, the receipt of which you will 
please acknowledge. Iam, &c., F. W. Seward.” The pardon was conditional 
on the payment of the fine, and this condition De Puy performed. It appeared 
that Nelson applied at the Department of State, and asked to be permitted to 
take the pardon, but he was told that it must be sent to the marshal, and that was 
the usual course in such cases. 

On March 6th, in pursuance of a verbal order of President Grant, the Secretary 
of State telegraphed to the marshal that if De Puy had not been released, the 
marshal would regard his pardon as cancelled, and return the same to the Depart- 
ment; on the receipt of this telegraphic despatch, the marshal sent back the 
pardon, which was still in his hands, to the State Department, and the President 
afterwards signed an order stating that whereas the pardon had not been delivered 
to, and accepted by, De Puy, the same was revoked and withdrawn. De Puy 
petitioned for a writ of habeas corpus, directed to the warden of the penitentiary 
on Blackwell’s Island, and at the hearing on the return of the writ before Mr. 
Justice Blatchford, the foregoing facts appeared. 

After stating the facts in the case, the learned judge said, — 


“The main ground upon which the discharge of the petitioner is claimed is, that 
the pardon was delivered to the marshal, and, being delivered to the marshal, was 


delivered to the petitioner; that the proceedings which took place were of such 
a character that the pardon was irrevocable ; that the President had no authority 
or power to control the disposition to be made of the original paper in the hands of the 
marshal ; and that the petitioner was entitled to the benefit of it, as a complete and 
full pardon. 

“Thave given careful consideration to the questions raised in regard to this branch 
of the case, and have examined the authorities cited and the statutes bearing on the 
subject, and have come to a conclusion satisfactory to my own mind. The question 
is an important one —a question of constitutional law, as to the proper construction 
of the powers of the President, under the Constitution, in regard to pardons, and 
a question involving personal liberty ; and, for these reasons, and because I think it 
desirable that the true character of a pardon should be defined, I shall proceed to 
state, at considerable length, my views on the question, and the only question, which, 

.it appears to me, is to be determined in this case; namely, whether this pardon was, 
or was not, actually delivered to the petitioner, in judgment of law. 

“Tt is contended, on the part of the petitioner, that when this pardon received the 
signature of the President, and the seal of the Department of State, it was a completed 
act, and passed beyond the control of the President. I think that is an entire mistake. 
The law, undoubtedly, is, that when a pardon is complete, there is no power to revoke 
it, any more than there is power to revoke any other completed act. And yet the 
question still remains,— when is a pardon complete? It is argued, that a pardon 
stands on the same footing as a commission; and the doctrine of the case of Marbury 
v. Madison, 1 Cranch, 187, is invoked in support of this view. The opinion of the 
court, in the case of Marbury vy. Madison, was delivered, in 1803, by Chief Justice 
Marshall, the same judge who, afterwards, in 1833, delivered the opinion of the same 
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court, in the case of United States vy. Wilson, 7 Peters, 150. In the case of M 
v. Madison, the President of the United States had nominated Marbury to the Senate, 
for its advice and consent, to be appointed to the office of a justice of the peace of the 
District of Columbia. The Senate advised and consented to the appointment, 
The President signed the commission appointing Marbury to be such officer, and 
the seal of the United States was, in due form, affixed to it by the Secretary of 
State. Application was made to the Secretary of State to deliver the commission 
to Marbury. It was not delivered, but was withheld. On that state of facts, the 
question came before the Supreme Court, as to whether Marbury was entitled to have 
his commission delivered to him, on the view that the delivery was a purely min- 
isterial act, or whether there was any power on the part of the President, or of the 
Secretary of State, to control the commission. The Chief Justice, in his opinion in 
{the case, uses this language: ‘In order to determine whether he is entitled to this 
commission, it becomes necessary to inquire whether he has been appointed to the 
office. For, if he has been appointed, the law continues him in office for five years, 
and he is entitled to the possession of those evidences of office, which, being completed, 
became his property.’ He then shows, that the Constitution and laws comtemplate, 
in regard to offices, three distinct operations: Ist. The nomination, which ‘is the 
sole act of the President, and is completely voluntary ;’ 2d. The appointment, which 
‘is also the act of the President, and is also a voluntary act, though it can only be 
performed by and with the advice and consent of the Senate ;’ 3d. The commission, 
He then states, that, in the case before the court at that time, the appointment was 
made by the President, by and with the advice and consent of the Senate, and 
was evidenced by no act but the commission itself; that the appointment, being the 
sole act of the President, was completely evidenced, when it was shown that 
the President had done every thing to be performed by him ; and that, even if the 
commission, instead of being evidence of an appointment, should be considered as 
constituting the appointment itself, still, the appointment would be made when the 
last act to be done by the President was performed, or, at furthest, when the com- 
mission was complete ; that the last act to be done by the President was the signature 
of the commission ; that he had then acted on the advice and consent of the Senate to 
his own nomination ; that the time for deliberation had then passed, and the President 
had decided ; that his judgment on the advice and consent of the Senate, concurring 
with his nomination, had been made, and the officer was appointed; that the appoint- 
ment was evidenced by an open and unequivocal act; that this act, being the last act 
required from the person making it, necessarily excluded the idea of its being, so far 
as respected the appointment, an inchoate and incomplete transaction ; that the power 
of appointment was exercised when the last act required from the person possessing 
the power had been performed; and that the last act was the signature of the 
commission. He then goes on to say, that when the seal was affixed, if the affixing 
of the seal was to be considered as necessary to the validity of the commission, the 
appointment was made, no further act remaining to be performed on the part of 
the Government. He then proceeds to consider the argument that was urged in 
reference to a commission, — that it was like a deed, to the validity of which delivery 
was essential, —and says, ‘It has been conjectured that the commission may have 
been assimilated to a deed, to the validity of which delivery is essential.’ On this 
subject, he comes to the conclusion, that if the act of delivery was necessary to give 
validity to the commission, it was delivered when it was executed and given to the 
Secretary of State for the purpose of being sealed, recorded, and transmitted to 
the party. But he holds that, in the case of a commission, a formal delivery to the 
person is not among the solemnities required, as evidences of the validity of the instru- 
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ment, and that only the sign manual of the President and the seal of the United 
States are those solemnities. He thus expressly puts a commission, as evidence of an 
appointment having been made to an office by the President and Senate, on a totally 
different ground from an instrument which requires delivery, and holds that, when 
the appointment is made by the President, by and with the advice and consent of the 
Senate, and the President has signed the commission, and the seal of the United States 
has been affixed to it, the President has done every thing that he has any right to do 
in the premises ; that his power then ceases ; and that a delivery of the commission is 
not essential to the validity of the appointment. He then says, ‘If the transmission 
of a commission be not considered as necessary to give validity to an appointment, 
still less is its acceptance.’ He illustrates this view by the fact, that when a person 
appointed to any office refuses to accept it, the successor is nominated in the place of 
the person who has declined to accept, and not in the place of the person who had 
been previously in office, and had created the original vacancy. 

“T have gone thus, at some length, into the views of the Chief Justice, in the case 
of Marbury v. Madison, for the purpose of showing, in contrast with these views on the 
subject of an appointment and a commission, that the same judge, in the same court, 
in delivering the judgment of the court in the case of United States v. Wilson, 
placed a pardon by the President on a totally different footing from that on which 
a commission was placed, in the case of Marbury v. Madison. In United States 
v. Wilson, the Chief Justice says, ‘A pardon is an act of grace, proceeding from 
the power intrusted with the execution of the laws, which exempts the individual 
on whom it is bestowed from the punishment the law inflicts for a crime he has 
committed. It is the private though official act of the Executive magistrate, 
delivered to the individual for whose benefit it is intended....A pardon is a 
deed, to the validity of which delivery is essential, and delivery is not complete 
without acceptance.’ In the case of Marbury v. Madison, it was held, that a com- 
mission was not a deed, or assimilated to a deed, and that delivery was not essential 
to its validity. The two instruments are thus placed in as direct antagonism, on the 
question of the necessity of a delivery, as it is possible for the same court, speaking 
through the same distinguished jurist, to place two matters. It is manifest, therefore, 
that, under the Constitution and laws of the United States, a pardon must be regarded 
as a deed, to the validity of which delivery is essential. It is also apparent, that the 
decision in the case of Marbury v. Madison furnishes no support to the views urged on 
the part of the petitioner. 

“The only question in this case is, whether this pardon was delivered, in the sense 
of the law, to the petitioner, or to any person for him. All that was done in regard 
to the pardon was, that the Secretary of State transmitted it to the marshal, with 
a letter, stating, ‘I transmit herewith the President’s warrant for the conditional 
. pardon of Jacob and Moses De Puy, the receipt of which you will please acknowledge.’ 
In the case of Commonwealth v. Halloway, 44 Pennsylvania, 210, a habeas corpus 
was issued to bring up the body of a prisoner who claimed to have been pardoned. 
The case was one before the full bench of the Supreme Court of Pennsylvania, the 
opinion of the court being delivered by Chief Justice Lowrie. In the opinion, 
the Chief Justice says, ‘ There are charters or patents for new inventions, for lands, 
for grants of corporate privileges, and as commissioners of public affairs, as well 
as those of pardons ; and, though all these have a strong likeness as to their form, and 
to the source whence they immediately proceed, yet they have also some marked 
points of unlikeness that warn us to be cautious about confounding the rules that 
belong to any one kind with those of another. We notice here only the distinction 
that is important for this case. With us those that relate to new inventions, to lands, 
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to corporate privileges, and to offices, are usually only the last step in the process by 
which certain rights become completely vested ; and, when all preliminary steps are 
regular and complete, this last step becomes a mere ministerial duty, definitely 
prescribed by law, and the claimant has a right to demand that it shall be taken, 
because he has performed all the conditions upon which the law has made his title to 
it to depend.’ That was the case in Marbury v. Madison, where the last step— the 
delivery of the commission— was a mere ministerial duty, the right to the office 
having previously become a vested right. He then goes on to say, ‘ But charters of 
pardon are entirely different from these, in the conditions on which they depend; for 
(not to speak of those which are issued in pursuance of promises, by proclamation or 
otherwise, of executive clemency), they are forwarded on mere grace, and not at all 
on preliminary steps that furnish legal merits, or a legal title to them. The intention 
of the Executive to grant a pardon can have no legal force until carried into completed 
act. And his instructions to his proper officers, and their work in pursuance of his 
instructions, are only the means by which he embodies his intentions into the com- 
pleted act, and have no force out of the Executive sphere until thus completed ; though 
the courts may, when the intention is satisfactorily shown, suspend further proceedings, 
in expectation of the actual pardon, as has been sometimes done in England. The 
completed act is the charter of pardon and delivered. This is the one and only step 
that gives title to a pardon. Until delivery, all that may have been done is mere 
matter of intended favor, and may be cancelled, to accord with a change of intention.’ 
He then discusses the question, ‘ Was this pardon delivered?’ It appeared, that it 
had come to the hands of the warden of the prison; and the court says, that, ‘by 
usage, its delivery to the warden is prima facie equivalent to delivery, or is a con- 
structive delivery, to the prisoner; but it is open to be proved no delivery, by 
showing circumstances that are inconsistent with the intention to deliver it.’ ” 


The judge then considered the question in whose custody the prisoner was, and 
determined that he was in the custody of the warden of the penitentiary, and not 
in the custody of the marshal. 


“ Under this state of facts, the question arises, whether, when a prisoner is ex- 
clusively under the control of the warden of a prison—even though it may not be 
necessary to deliver a pardon to the prisoner himself, and even though ¢he delivery 
of a pardon to the warden of the prison, who has the exclusive custody and control of 
the prisoner, may be equivalent to a delivery to the prisoner— whether a delivery 
of a pardon to any other person, before it reaches the warden of the prison, is 
equivalent to a delivery to the warden of the prison. This question must be answered 
in the negative, not only on general principles, but on the evidence in this case. 
It appears that the marshal usually gave or transmitted the pardons which he received 
from the Department of the State, to the keepers of the prisons where the prisoners 
pardoned were confined. Why were the pardons sent to the keepers of the prisons ? 
Undoubtedly, because, under the act of 1834, the prisoners were and are in the custody 
of the keepers of the prisons, and not in the custody of the marshal. The marshal 
having no power to take a prisoner out of the prison, cannot go to the prison with a 
pardon and take the prisoner out, retaining the pardon himself; and the fact, that the 
marshal has always been in the habit of giving or sending pardons to the keepers 
of the prisons, serves to show conclusively, that a delivery of a pardon, in order to 
be effective, must be, at least, a delivery to the keeper of the prison. 

“The marshal was, in this case, no more than the messenger of the President. 
If the President had sent the pardon by a special messenger, and had directed him to 
go to the warden of the Blackwell’s Island Penitentiary, and to deliver the pardon 
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to him, and had despatched the messenger on his way, it cannot be questioned that 
the President could, by a telegraphic despatch, or any other communication, to the 
messenger, while on his way, have lawfully directed the messenger not to deliver the 
pardon to the warden. If the President can arrest the mission of the messenger when 
the messenger has departed but ten feet from the door of the presidential mansion, 
he can arrest such mission at any time before the messenger delivers the pardon 
to the warden of the prison. 

“No question arises, in this case, concerning any right or power, on the part of the 
President, to revoke or recall a completed pardon. In the language of Chief Justice 
Lowrie, before cited, ‘the completed act is the charter of pardon and delivered. This 
is the one and only step that gives title to a pardon. Until delivery, all that may 
have been done is mere matter of intended favor, and may be cancelled, to accord 
with a change of intention.’ 

“The point urged, on behalf of the petitioner, that the pardon was signed by 
President Johnson, and was sealed during his administration of the Executive office, 
and that the order to the marshal to return the pardon to the Department of State 
was made by his successor, President Grant, is of no force. The office of President 
did not die when President Johnson gave place to President Grant. The power 
of pardon is conferred by the Constitution upon the office of President. The President 
who signed the pardon in this case would have had precisely the same right which I 
think his successor had, to arrest the pardon before it was delivered to the warden of 
the prison ; and the successor had the same right in that respect as his predecessor 
would have had. I place my decision, in this case, solely on the ground that there 
never was any delivery of the pardon to the petitioner, or to any one for him. There 
never was any complete pardon. It has not been contended, on the part of the United 
States, that the President has power to annul, or withdraw, or cancel, a completed 
pardon. 

“Tn connection with the fact that the pardon-was never delivered to the petitioner, 
or to any one for him, there is one circumstance that is worthy of observation, and 
that is, that Nelson, the person who went to Washington to procure this pardon, 
asked to have it delivered to him, and was refused, it being stated to him by the 
chief clerk of the Department of State, that the pardon must be sent to the marshal. 
That was equivalent to a declaration by the Executive authority of the United States, 
that the benefit of a /ocus penitentie was claimed. If the pardon had been delivered to 
Nelson, for the petitioner, the case might, perhaps, have been different. I do not say 
that it would; but the circumstance that a request to deliver the pardon to a person 
claiming to be the agent of the petitioner was refused, is worthy of consideration. 
The Executive authority plainly said to Nelson, that it would not transmit this pardon 
* by him, as the messenger of the petitioner, but would transmit it by its own 
. Messenger. 

“Upon the ground that there was no delivery of the pardon in this case to the 
petitioner, or to any one for him, or to the warden of the prison, who, by act of 
Congress, had the exclusive control and custody of the petitioner, I hold that the 
petitioner is not entitled to be discharged, and that he must be remanded to 
the custody of the warden of the Penitentiary at Blackwell’s Island.” 


PENNSYLVANIA. 


Supreme Court. — Rankine v. Demott. In this case the court applied the 
principle of Bronson v. Rodes and Butler v. Horwitz, and held that a rent charge 
payable in ‘‘ gold or silver, lawful money of the United States of America,” could 
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Supreme Court of the United States, Agnew, J., who delivered the opinion, says, 
‘The opinions of the Chief Justice result in this: that after the passage of the 
Legal Tender Acts there were two descriptions of money in use, coin and notes, 
both authorized by law, and both made a legal tender in payments. As a conse- 
quence, it is said, there being no express provision to the contrary in the law, it 
is a just, if not a necessary, inference, from the fact that both descriptions of 
money were issued by the same government, that contracts to pay in either are 
equally sanctioned by law. It was therefore held, that express contracts to pay 
coin dollars can only be satisfied by the payment of coin dollars. Consequently, 
the distinction taken in our cases between contracts for a specific article (money 
or goods), and contracts for lawful money (coin or currency), is now unimpor- 
tant.” The case of Rankine v. Demott will be found reported in the Legal 
Intelligencer for July 2, 1869. 


SOUTH CAROLINA. 


Court or Errors.— Express Company v. Hood. In this case the court 
held that a State tax imposed on the gross amount of the receipts of express 
companies was not unconstitutional as violating the provision of the Constitution 
of the United States which forbids a State to lay, without the consent of Con- 
gress, any imposts or duties on imports or exports. It was urged by the counsel 
for the Express Company that the tax was a charge upon the act of transporting 
articles into and out of the State, and was, hence, a tax upon the articles as 
exports or imports. But the court held that ‘‘this inference, if it exists, is 
entirely too remote and incidental to invalidate the act. The opinion was de- 
livered by Dunkin, C. J. It may be found in the number for Aug. 27, 1869, 
of the Legal Gazette, published in Philadelphia, and will appear in the next 
volume of the Reports of South Carolina. 


WEST VIRGINIA. 


Unirep Srates District Court.— Morrill vy. Armstrong. The instructions 
given to the jury in this case, by Judge Jackson, embraced the following impor- 
tant points : — 

A grant from the Commonwealth of Virginia for land, made in 1796, upon a 
survey made in 1795, including within its limits prior claims of others, not speci- 
fied otherwise than by the mention of the estimated quantity, excludes, by the. 
purport of the grant, lands previously granted, as well as those entered but not 
granted, within the exterior boundaries of the later grant. 

Where a person had adverse possession of the lands of another, which was 
forfeited for the failure of the owner to have the same entered on the books of 
the Commissioner of the Revenue, and pay taxes thereon, and became vested in 
the Commonwealth in 1836, the adverse character of the possession ceased; and 
when the Commonwealth afterwards, by a special act of the legislature, passed 
in 1844, upon a redemption which was made in 1845, released the title to individ- 
uals, neither the possession before the forfeiture, nor that continuing while the 
title was in the Commonwealth, can be added to that after the release took effect. 
so as to bar an action for the lands. 
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GREAT BRITAIN. 


Sm Cuartes J. Serwyn.—Sir Charles J. Selwyn, whose appointment as 
Lord Justice of Appeal in Chancery we have previously chronicled (2 Am. Law 
Rev. 583), has deceased. He has held the place for little more than a year. 
He was a man of moderate abilities, but a respectable judge. A strange fatality 
seems to attend the office of Lord Justice. There are only two of them, but, 
during the last three years, there have been so many changes that there have been 
seven occupants of the office. Sir James Knight Bruce, Sir Gorge J. Turner, 
Lord Cairns, Sir John Rolt, Sir Charles J. Selwyn, Sir William Page Wood 
(now Lord Hatherley), and Sir George M. Giffard, and there is now a vacancy. 

The Atlantic telegraph announces that Lord Westbury is to succeed Sir 
Charles Selwyn. At the time of the last appointment the place of Lord Justice 
was offered to Lord Cairns and to Sir Roundell Palmer, but they both declined the 
position. Vice Chancellor James was the other principal candidate as successor 
of Sir Charles Selwyn. 


THE SHEDDEN CasE.— The Shedden case has come up again, and one more 
adverse decision against William Shedden, the petitioner, must be added to those 
already recorded in the history of the case. From our knowledge of the previous 
facts, we do not dare to say that the decision which has just been given is a final 
one; though it is at first difficult to see how the matter can be brought up for 


adjudication again by the same petitioner. William Shedden, however, has a 
sister, whose rights and wrongs are the same as his, and who has a perfect right 
to present her case also; but we will hope for the best. The history of the case, 
though familiar to every professional man in England, may not be so to many of 
our readers; and we therefore offer them a short résumé of the facts and the 
recorded decisions. The case has a peculiar interest, from the fact that it is 
remarkably similar to the well-known ‘‘ Gaines Will Case,” both in its origin and 
course; repeated attempts being made in each case to establish the legality of a 
marriage, and enforce the recovery of a large and valuable property, but success- 
fully in the one case, unsuccessfully in the other. 

In 1770, William Shedden, a young Scotchman, came to Virginia to make his 
fortune, with the intention of returning home to spend it. The American Revo- 
lution, however, disturbed all his plans ; and, being a loyalist, he was obliged to flee 
to New York, and from that city to Bermuda, to wait till the war was over. He 
engaged in business there, in which he was successful, and in 1783 returned to 
New York, to prosecute before the commissioners a claim for compensation for 
his losses as a British Loyalist. He still intended to return home; but the subse- 
quent war and the French Revolution again prevented it. While waiting to have 
his claims settled, and apparently only to pass the time, he went into business 
again, but died soon after, in 1793, leaving behind him the reputation of true 
philanthropy, of undoubted talent, of great business ability, and of perfect integ- 
rity. It was singular that so noted a philanthropist should have so ill conducted 
in his own household, and that both of his marriages should not have been above 


195 

‘ 
| 


196 SUMMARY OF EVENTS. 


suspicion. His first wife died soon after the birth of a child whose legitimacy is 
doubted ; but that is matter of n¢é importance to us at present, for the controversy, 
now unsettled, arises from his second marriage, which took place a few years after 
the death of his first wife. A Scotchman by origin, and a retired officer by pro- 
fession, named David Wilson, was then living at Fort Washington. His second 
daughter, a girl of sixteen, Shedden took unto himself, either as wife or mis- 
tress. Asa proof that it was the former, we know that he introduced her to the 
best society in New York as his wife, and she was received as such; and in an 
ejectment suit in the Supreme Court of New York, in 1855, brought to establish 
the fact that there was such marriage, a jury held that they were satisfied of its 
existence. At any rate, two children were born, a daughter Jean, and a son 
William. On his death-bed, in 1798, Shedden got a clergyman to perform the 
ceremony of marriage between him and his supposed wife; but this act of his, 
though somewhat suspicious, by no means proves that there had been no previous 
civil contract. At the same time, however, a letter was written by Shedden to 
his nephew, William Patrick, on which the final decision in the House of Lords 
has turned, and which is either a gross forgery or else strong proof that there had 
been no previous ceremony. In it he says, ‘‘ [have married Miss Ann Wilson, 
which restores her, and two fine children I have by her, to honor and credit.” 
The House of Lords have sustained its authenticity, though the complainants 
maintain strongly that it is a complete forgery. In default of issue, Shedden’s 
heir-at-law was the oldest of five sons of his sister, Marion Patrick. Robert 
Patrick and his brother William were, at the time of Shedden’s death, factors and 
commissioners in charge of their uncle’s estate in Scotland. John, the second 
brother, was with his uncle in New York, and in his will was appointed one of his 
executors, and William was nominated testamentary guardian of his son. The 
conduct of these Patricks begins here to be open, wide open, to the gravest sus- 
picions. William Patrick obtained first his appointment as ‘judicial factor, for 
the interest of all concerned,” from the Court of Session in Scotland. He then, 
by instituting a process of inquisition, known as a ‘‘ retour,” at the County Court 
of Ayr, and producing formal evidence of witnesses on the spot, and concealing 
the existence of his uncle’s son, got his brother Robert declared the heir and put 
in possession. Mr. Crawford, a partner of one of the Patricks, was appointed 
loco tutoris for the young William, and he then instituted proceedings on his behalf 
in the Court of Session. If Crawford was not in actual collusion with the Patricks, 
he was culpably careless and neglectful, and the case was decided against him. 
An appeal was then taken to the House of Lords, to clinch the nail, and of course. 
with the same result. William Patrick then bought out his brother Robert, and 
the two poor ‘‘ babes in the wood” were left out in the cold. Young Shedden 
was sent to school, and then into the navy, where he remained till peace was pro- 
claimed, when he went to India, and soon accumulated there a sufficient fortune. 
Not till 1848 did he find out the facts of his birth and dispossession. In that year, 
-he instituted proceedings in the Scotch courts, and in 1852 the Court of Session 
decided against him. He appealed to the House of Lords, but the decision of. 
that house in 1854 was also adverse. In 1857, Earl Grey moved, without success, 
that his petition should be referred to a select committee. The Legitimacy 
Declaration Act was passed in 1858; and William Shedden, this time with his 
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daughter, tried his fate again, and in 1860 the case came up for trial before the 
Divorce and Matrimonial Court. Miss Shedden, from some mistake in regard to 
the employment of counsel, was called upon by the court to argue the case herself, 
and did so with wonderful courage, ability, and eloquence. ‘The whole case was 
thoroughly examined, but it was all in vain; and Sir Cresswell Cresswell, who 
presided, expressed himself very strongly against the petitioners, in his decision, 
which was concurred in by the other judges. Rising, Anteus-like, from each suc- 
cessive fall, and with true Scotch pertinacity, William Shedden, in 1861, brought 
it up again before the Divorce and Matrimonial Court, and demanded a new trial 
and a jury, but in 1862 the application was denied. A final appeal from this 
decision has this year been made to the House of Lords; and Miss Shedden con- 
ducted her own case once more, her own argument occupying therein twenty-one 
days, and, like Oliver Twist, she wanted more. The patience of the Lords was 
at last exhausted, and, notwithstanding the length of the appeal, decided against 
the petitioners. The daughter of the original William Shedden, Jean Ralston, 
has just presented a petition on her own account, with what result time will 
show. 

In law, the right of the Patricks to the estate of their uncle may be good; but 
certainly the conduct of William Patrick towards his cousin was inexcusable. He 
knew his dying uncle’s wishes as to the disposal of the property ; he had received 
favors from him; and was even appointed testamentary guardian of his young 
cousin. It was like intrusting a young, fat, and tender lamb to the guardianship 
of an old and hungry wolf.. Whether right or wrong, the fact stares us in the 
face, that, trusted by his dying uncle, and appointed guardian, he used his trust 
to fill his own pocket and to beggar him whose interests should have been most 
zealously watched by him. 


Ex parte Wason.—In the American Law Review, vol. 3, p. 586, we gave 
some account of the suit of Wason y. Walter, which has since been reported, Law 
Rep. 4 Q. B. 73. It will be remembered that Wason petitioned the House of 
Lords for the removal of the Lord Chief Baron (Sir Fitzroy Kelly) ; that on the 
presentation of the petition, several of the lords, in debate, commented severely 
on the conduct of the petitioner; that the Times published a report of the 
debate; that Wason sued the Times for libel; that the jury found for the 
defendant ; and that the Court of Queen’s Bench sustained the verdict. Subse- 
quently, the persistent Wason applied to Mr. Tyrwhitt, a magistrate, to receive 
an information of Wason, and to take his recognizances to prefer an indictment 
against Earl Russell, Lord Chelmsford, and the Lord Chief Baron for conspiring 
to prevent the course of justice, and injure Wason by making false statements in 
the House of Lords. The magistrate refused to receive the information, where- 
upon Wason applied to the Court of Queen’s Bench for a rule calling on the 
magistrate to show cause for his refusal. The application was refused, on the 
ground that no indictment would lie for a conspiracy to make false statements in 
a House of Parliament, and that the magistrate was therefore right in refusing to 
receive the information. The case is reported 17 W. R. 881. 
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Removat or Minister. — The tenure of office of religious ministers has been 
the subject of discussion in the courts of this country oftener than in England, but 
curious questions sometimes present themselves even there. In Cooper v. Gordon, 
17 W. R. 908, the complainants sought to restrain the defendant from acting as 
minister of a congregation. A resolution had been passed to dismiss him, based 
on the following eight grounds : — 

1. That his sermons were too argumentative, containing trains of reasoning 
which the people could not carry away with them. 

2. The sermons were above the level of the great mass of the people, not being 
sufficiently simple. 

8. They were too Arminian in doctrine. 

4, They set up too high a standard of Christian life, not taking sufficient ac- 
count of the influence of trials, &c. 

5. There was a deficiency of unction, gospel power, and Christian experience. 

6. The motives from which Christians were exhorted to act were not those of 
Christian love, but of dry, rigid duty. . 

7. The work of the Spirit was not sufficiently dwelt upon. 

8. In some of the sermons there was nothing said to unconverted sinners. 

The defendant contended that he was entitled to hold his office for life, pro- 
vided he abstained from heterodox doctrine and from immorality or other gross 
misconduct; but the court (Sir John Stuart, V.C.) held that, in the absence of 
special usage or agreement, the dismissal was authorized by the law. 


A JupGE on Jurtes.— The evidence given by Baron Bramwell before the 
Law Courts (Scotland) Commission as to trial by jury is worth attention. In 
answer to Mr. Shand’s question, ‘‘In the majority of cases, do you think that 
a trial before a jury or before a judge is to be preferred?” Baron Bramwell 
answers : — 


“ That is a very large question, indeed. I think if I wanted the truth to be ascer- 
tained in the particular case, I should prefer an intelligent man, who had been ‘in the 
habit of exercising his faculties all his life on such questions, to twelve men who had 
not been in the habit of exercising theirs, who might not be so intelligent men, who 
certainly have not been in the habit of exercising them together, — farmers and others, 
who are very much fatigued from being taken and shut up in a hot court. If I wanted 
nothing but the truth in a particular case, I should prefer the verdict of the judge; 
and it seems to me impossible to doubt he is the preferable tribunal. When I was 
first made a judge myself, I was very strongly in favor of trials being before a judge ; 
but I am afraid that the jury is a crutch that I have been leaning on for so long a time 
that I have now got used to it, and I don’t think I am as good a judge of the question 
now as I was thirteen years ago. Moreover, there is no doubt that trial by jury popu- 
larizes the law. I remember a case before the House of Lords in which I was con- 
tending for a particular construction of a covenant, and my brother Willes was 
contending the other way, and the question put to me was, How was it possible that 
people should enter into so stringent a covenant as you contend for? I said, ‘My 
Lords, they will trust to that true court of equity, a jury, which, disregarding men’s 
bargains and the law, will decide what is right in spite of all you say to them.’ And 
itis so. Idon’t say that they do not regard the law, for I believe they do; but every 
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man must feel that, although he may have the law on his side, he is in some peril if 
the justice of the case is not with him also. I think it would be difficult to discrimi- 
nate between civil ahd criminal cases; and in criminal cases I think it is better that 
the judge should not be the man to find the prisoner guilty. But it is a very large 
question, and I feel some hesitation in offering an opinion about it.” 

In answer to a further question, ‘‘ You have had no cause from your great 
experience to be dissatisfied with jury trials?” the learned Baron answers : — 

“No; there are cases in which juries go wrong: for instance, in an action against 
a railway company, they generally go wrong there; in actions for discharging a ser- 
vant, they generally go wrong; in actions by a tradesman against a gentleman in 
questions whether articles supplied were necessary to an infant or wife, they are sure 
to go wrong; in actions as to malicious prosecution, they are always wrong. You 
may say to them, ‘ The question is not whether the man is innocent, but whether 
there is absence of reasonable cause and malice,’ but in vain. They find for the inno- 
cent man.” 


In answer to Mr. Justice Willes’s question, ‘‘ And cases of running down?” 
Baron Bramwell replies, — 


“There they generally find for the plaintiff, so much so, that a man who has run 
down another, if he is wise, will bring the action first. I remember one case particu- 
larly, in which the question was whether the man that recovered was free from blame, 
and there was blame in the other; and each recovered in the action where he was 
plaintiff.” 

This last answer of Baron Bramwell’s shows the value of trial by jury, and 
accounts for the fact that any one whose carriage is smashed by the wilful driving 
of somebody else’s carriage always has to pay a lawyer’s bill besides his coach- 
maker's bill, and generally heavy damages for the privilege of having his ilife 
imperilled and his property destroyed. — The Law Times, Sept. 4, 1869. 


Councit or Law Rerortinc. —In the Weekly Notes for June 12, 1869, is 
published the Annual Report for 1868, of the Council of Law Reporting. By 
this it appears that the receipts for subscriptions during the year amounted to 
£22,067 10s. 6d., and that this is more than sufficient to answer all necessary 
requirements, including the payment of £5,346 5s. to the staff of editors and 
reporters. 


Domicite In France. — A judgment of interest to foreign families, of which 
members have contracted matrimonial alliances in France, has been given in the 
Civil Court of Paris. The facts of the case were these: M. de Brimont mar- 
ried, about two years ago, a daughter of Mr. and Mrs. Penniman, American 
subjects. No contract was drawn up, but the parents of the lady promised, ver- 
bally, according to M. de Brimont, to make the young couple an annual allow- 
ance of 50,000f. as a marriage portion. The young wife died a few months 
back, leaving an infant daughter, and Mr. Penniman, who, until then, had paid 
regularly the money, refused to continue it to the son-in-law. The last-named 
now brought a suit to enforce the continuance of the payment, as alimony for 
himself and daughter. The parents of the deceased lady, while offering to bring 
up the child, resisted the demand, on the ground that the plaintiff was a spend- 
thrift; that he had concealed numerous debts when he married, and had since 
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contracted new ones, and moreover that he was young, and might by his labor 
procure for himself sufficient resources. The tribunal, however, decided that 
De Brimont was without means of existence, and that as his own mother was not 
in a position of fortune to assist her son and granddaughter, the plaintiff had a 
right to an alimentary pension from his wife’s parents, and consequently con- 
demned them to pay an annual sum of 18,000f., of which 6000f., is for M. de 
Brimont, and 12,000f. for his infant daughter.— The Law Times, Sept. 11, 
1869. 
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